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OPENING ADDRESS
The Honourable J. C. Maddison, M.L.A.
Minister of Justice for New South Wales
I want to thank the Institute for giving me the opportunity of
opening this important seminar. This is really the first Occasion since the
introduction of the present parole system in New South Wales in 1967 that
it has come under Scrutiny in a general and fairly comprehensive way as I
see displayed in the papers which have been prepared and circulated. I am
hOpeful that by its conclusion there will have emerged some suggestions
which will lead to an improvement in or clarification of the law, an
improvement in the administration and, above all, a better appreciation of
the underlying rationale for regarding parole as an essential aid in the
control of crime. '
In these opening remarks, which will be reasonably brief, I wish to
limit myself to a personal view of community attitudes, of court attitudes
and offender attitudes to parole as a concept. That there will be
disagreement with what I say there can be no doubt but unless this seminar
takes place in the context of such attitudes then I think it becomes a
meaningless academic exercise. That is not to say that my interpretation of
these attitudes is totally representative of each group. However, I think our
deliberations should take place recognizing that a successful parole system
should enjoy the confidence of the community, should enjoy the confidence
of the courts and should enjoy the confidence of‘ the offenders. If such
conﬁdence is lacking in New South Wales then it is up to us to see how
such confidence can be engendered.
So far as I can interpret the public’s attitude to parole, gauged as it is '
from correSpondence both to me personally and in the press from time to
time, it appears to be based on the misconceptions that parole is indeed an
act of leniency, or that sometimes it is regarded as a reward for good
conduct and good conduct alone whilst in priSon. The fixing of a
non-parole period is just not understood in relation to the sentence imposed
and is commonly regarded as the period at the expiry of which parole will
automatically be granted. Therefore the community does see parole, I
believe, as an act of leniency. It is acknowledged, I think, by the
community (by now anyway) that a fixing of a non-parole period is part of
the sentencing process and again the community, judging from the
experience I have had, feels that sentences are too light.
With the utmost respect to the courts I believe that they have in
some instances miseonceived the true intent of the Parole of Prisoners Act.
It may well be due to the fact that the Act does not with sufficient
precision convey its intent. I regard it as an attempt to give effect to or to
bring emphasis to the rehabilitative purpose of imprisonment where the
rehabilitation of the offender appears as a real possibility. For my part in
the fixing of a non-parole period I do not see it as appropriate to consider
any deterrent or retributive purpose so as to make it a minimum sentence
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2 _ Opening Address
giving effect to such -.purposes I find myself, therefore, in respectful
disagreement with the learned Judges of the High Court in the cases of
Lyons, Selenski and Power when they said, and I quote:
It is our opinion that the Act as a whole does not convert a sentence
of imprisonment from a punishment to an Opportunity for
rehabilitation. '
Parole is what this statute is all about and whether it will be granted
or not is vested in the Parole Board and not the court. Parole is a.
correctional technique which has as its aim the re-settlement of a criminal
in the community after the traumatic experience of institutionalization. This
I might say seems to me to occur after 6 months, 6 years or 16 years of
incarceration. Parole lies at the heart, i believe, of the rehabilitation
concept. I said that the granting of parole vests in the Parole Board. Clearly
in this State, at least, it would be difficult, if not impossible, to provide
either at the point of sentence or subsequently at a defined period during
the sentence that the original sentencer should determine parole or no
pa‘rble.
At the time of sentence it seems to me that there are clearly
insufﬁcient indicia from qualified people to form a prognosis as to the
wisdom of parole. If at a later point in the sentence, then presumably at a
point nominated by the sentencer or perhaps prescribed by statute, the
court would determine (quaere in Open court) whether parole or no parole.
There would certainly be administrative problems in a State the size of this
one in the movement of prisoners if each had to be returned at the
apprOpriate time to the original sentencer.
There are two questions I would pose. Is this the kind of system that
the courts want? Do the courts see in the Parole of Prisoners Act a
statutory interference with judicial independence in that a sentence .with a
nonparole period is possibly no longer a sentence in the conventional and
traditional sense? I cannot answer those questions but I am hopeful that
some expressions of opinion can emerge during this seminar.
1 merely want to say this. Perhaps the present system in 'New South
Wales represents the appropriate compromise between the traditional sentence
of the court, without regard to a non-parole concept, and the ideas which
have been expressed and continue to be mooted that sentencing after
conviction by a court be in the hands of some tribunal made up of so
called “experts”. I for one do not subscribe to this latter view. One
compelling reason for parole vesting in a Parole Board is that there is
opportunity for consistency in approach where the same people are making
the decisions, shading their attitude in the light of experience with parolees.
I wish now to touch on the reason why it is important for us to have
regard to prisoner attitudes to parole, the fixing of a non-parole period and
the working of the Parole Board. It would of course be well known that
the prison community spends a lot of time in making comparisons as to
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sentences imposed, the length of non-parole periods and the decisions of
the Parole Board. Where there are apparent inconsistencies this is likely to
lead to discontent and despondency and at times unrest.
I have said on other occasions and I repeat that, for the proper
functioning of penal institutions, it is necessary to maintain as far as
possible a high morale in the prisoner community. This is necessary so as
to maintain security in institutions and to carry out training education and
socialising programmes. Good relations between staff and inmates is
essential. Remission for good behaviour is also essential but it is also
essential for inmates to see and understand the even and consistent
application of the principles of justice. For most sentenced to
imprisonment, and I emphasize the word “most”, for most sentenced to
imprisonment there must be continually held out, in my belief, even it it is
rejected by some prisoners, the incentive of release on parole. For some of
course it is clear by virtue of 5.4 (3) of the Act that parole will be seen to
be inappropriate. For all who are in prison there must be held out the
certainty of remission as another aid in ensuring that the morale of a prison
is in good order. We all know it is impossible to have absolute uniformity
in the sentencing process and that we would not want it anyway, but there
is a need to ensure appropriate sentences in accordance with well settled
principles. It seems to me that such principles are at present in this State in
the melting pot.
I might add, that _to me, little purpose is served in imposing
non-parole periods calculated to expire shortly before the termination of the
sentence with remission. Far better in such circumstances it seems to me to
refrain from ﬁxing a non-parole period at all. Most prisoners in such a
situation will certainly not accept parole but would prefer to be released in
the normal course. I point out an essential ingredient of parole is to have a
parolee anxious and willing to be bound by the conditions of the parole
order. There is no doubt in attempting to force parole on an unwilling
person.
What then for the future? I am hopeful that the parole of prisoners
in New South Wales will come under close scrutiny in this seminar with
suggestions for remedying any deﬁciencies. The need to spell out in greater
detail the principles or philosophy behind the legislation should be
considered. With reSpect to the sentencers might it be seen as desirable and
necessary to Spell out at the time of sentence in greater detail the facts and
circumstances which have been persuasive in imposing the particular
sentence and impOSing a non-parole period or refusing to impose a
non-parole period.
I believe that there will be great value in this seminar and l look
forward to hearing the contributions not only from the paper writers and
commentators but by others who I am sure have a great deal to contribute
from their own particular experience in the handling of parole, in the
sentencing, in the administration of parole, the Operations of the Parole
Board and so on.
.l have pleasure in declaring the seminar open.
 
 
 4 Parole of Prisoners Act
THE PAROLE OF PRISONERS ACT, 1966—70
AN HISTORIC REVIEW
The Hon. Mr Justice J. h’. McCIemens, Chief Judge at} Common Law,
. Supreme Court of New South Wales
As at 30th June l973 there were 3,399 convicted persons serving
sentences in New South'Wales Prisons. By 30th June, 1974 this number had
fallen to 2,738. At the later date there were in New South Wales 8,072
persons on conditional liberty in the community. Of these, 6,ll7 were on
probation and 1,955 on parole (including 169 on licence).
This over-simplified and brief statement of the ﬁgures emphasizes the
quantitative relation between the number of persons serving gaol sentences
as compared to those on probation and parole. It also emphasizes the
importance of the Parole system as an aspect in the treatment of crime.
The Parole of Prisoners Act, 1966, set up our existing system of a
Parole Board, though there had been an Advisory Board in existence before
that under the now repealed provisions of Section 464A of the Crimes Act.
But for practical purposes one can assert that the present Parole system
dates from the 1966 Act which requires the specification, except in
exceptional circumstances, of a non-parole period in most sentences. Life
sentences and Declarations as Habitual Criminals were excluded from the
Parole specification.
The stage may well be being reached when two Parole Boards are
necessary, but that is a question of administration and not of law on which
I do not propose to express an opinion.
Although the Parole system has problems ‘which are 'still unsolved it is,
I think, a valid assertion that the 1966 Act represents one of the most
forward steps in our Criminal Law for a great number of years. The
assertion as to the purpose and value of parole made in the “Report of the
Parole Board for l972” seems to be justified:
A system of “Conditional Liberty” is essentially one of control based
on flexible supervision, which enables not only the critical transitional
stage following release to be adequately covered, but extends with the
sanction of recall over the whole period Specified. There should always
be an endeavour to strike a proper balance between the welfare,
rehabilitation, and reformation of the prisoner on the one hand and
due regard for the protection of the community on the other.
It is no criticism of the Parole system, rather it is a justification that
it has been the subject of so much judicial disagreement. That judicial
disagreement is not a sign of weakness but a sign of strength because, out
of that judicial disagreement, those who have followed the history of the
legislation since 1966 in the decided cases should have obtained valuable
.
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Parole of Prisoners Act 5
insights into what Lord Hunt, the Chairman ofthe English Parole Board,
has describedras “such constructive remedies as.befit an enlightened
society”.
The gist of the Parole system is the maximum/minimum concept of
sentencing in some form or other, though the High Court in Lyons (infra)
said it was a misnomer to refer to a minimum sentence and a maximum
sentence because in truth there is but one sentence. i personally have never
been able to fathom why the Statute of .1966 departed from this formula
and substituted the. concept of a “non-parole period”. To say, that the
minimum a man shall serve before being considered for parole and to say
that the nOn-parole period he shall serve before being considered for parole,
is to say exactly the same thing. .
Though a non-parole period may be fixed in reSpect of a term of
imprisonment that is for not more than 12 months, the Act, in categorical
terms, lays down that, where a sentence is for a term of imprisonment for
more than 12 months, the Court shall specify a period, “in this Act
referred to as a non-parole period, before the expiration of which that
person shall not be released on parole pursuant to this Act”. (SeCtiOH 4
Parole of Prisoners Act 1966—70). Sub-section (3), of course, of the same
Section, lays down the conditions under which a non-parole period need
not be Specified; but one may be pardoned for thinking the judicial
interpretation has almost written Section 4(3) right out of the Act.
What did the Legislature mean when it said in Section 4(3)’ of the
Parole of Prisoners Act 1966—70:
If it appears to a court that by reason of the nature of the
offence or the antecedent character of the person . .. the specification
of a non-parole period is undesirable the court... may refrain
from specifying a non-parole period . . .
I would think that it really meant that, if a man had a bad record, he
Should not be given a non-parole period; but that very concept is
inconsistent with the overall provisions of the Act because the worse the‘
crime and the worse his antecedent character the more need there is totsee,
that when he is released he is released under supervision to conditional
liberty rather than being released by remission, free of the sentence and
free of supervision.
When the Parole of Prisoners Act was enacted, Section 4] (3) of the
Prisons Act, 1952, contained a provision:
‘Prisoners shall be granted remission of sentences as prescribed by
regulations under this Act.’
Part of the Regulations made under the Act provided for Remissions.
Regulation 110 provided for remissions to the extent of a quarter of the
nominal sentence withaprm'iso that. if the man concerned had not been
sentenced to serve one or more periods of three months or more, he should
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get a remission of one-third of his sentence period. But, in addition, by
Regulation [II he gets further remissions for training programmes or in
open institutions or if employed in any industry. In certain circumstances
he may lose remissions. It was because of the Remissions system in the
early days of the Parole of Prisoners Act that prisoners with bad records
used to ask that they be not given non-parole periods because they would
rather have been free on their remissions than be on parole where, if they
broke their parole, they were liable right up to the end of the nominal
sentence to be re-arrested and be put back in gaol. Section 41 (4) 01 the
Prisons Act contains a provision that 'a prisoner granted remission pursuant
to the provisions of the Act might be released from‘prison unconditionally
or upon such conditions as applicable during such period as the Minister
may order. The usual remission is, I understand, unconditional and, as far
as I am aware, conditional release on remission is rare.
In the early days of the 1966 Act it did not meet with universal
satisfaction or a consistent approach. Some Judges disliked the Act so much
that they speciﬁed non-parole periods so long that the men concerned were
out on“! unconditional remission before they could be released on parole. But
l think that the Judges now universally regard the Parole system as a
beneficial one. However, its application along the lines laid down in the
cases of R v.Portolesi l973 l NSWLR 105 and R v. Sloane 1973 l NSWLR
202, until over-ruled by the High Court, were objects of serious criticism.
If one turns to the history of the Parole of Prisoners Act, one will
see that shortly after its enactment in R v. Osborne 1968 3 NSWR 291 at
292 the Court of Criminal Appeal said:
This Court aceepts the direction of Parliament as to the parole of
prisoners. We believe that it is a beneficial, remedial remedy for
prisoners and it should be, wherever possible, applied so as to place
the prisoner under the control of the Parole Board and of the
excellent service which it provides. Our opinion is that the prisoner
Ought, if he establishes a case for it, to have an opportunity of
leading a good life in the future under the excellent control of those
associated with the Parole of Prisoners Board.
Shortly after, in R v. Davidson 9! WN at | the Court re-emphasized
that:
Speaking generally, Judges when sentencing should refer to the
minimum provisions of the Parole of Prisoners Act, I966.
And in R v. Barben 92 WN 182 the Court reiterated that:‘
It is the general policy and intendment of the Parole of Prisoners Act,
I966, that the Act should be applied wherever possible so as to place
the prisoner under the control of the Parole Board. 
I}
I
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ln R v. Clenshaw 197] l NSWLR 576 the Court of Cr
iminal Appeal
emphasized that the Parole Board should not treat t
he negative Order of a
Judge in fixing a non-parole period as an affirmat
ive recommendation that
the prisoner be in fact released at the expiration
of that period. The fixing
of a non-parole period merely enables the Parole B
oard to consider release
at an earlier time than that determined by deduct
ing ordinary remissions for
good conduct from the total sentence.
The extent to which the Court of Criminal Appeal rega
rded the Parole
of Prisoners Act as one to be applied where possible
and not one to be not
applied can be seen in such cases as R v. Combo 1971
l NSWLR 703 and
R v. Humphries & O’Brien 1971 l NSWLR 781.The
philosophy that it was
better to have a man under supervision rather
than have him out on
remission withOut supervision affected the minds of
the Judges in Combo
and Humphries & O’Brien.
Combo was a case where a Judge sentenced a m
entally defective
active homosexual who was known to have infec
ted a number of persons
with venereal disease while in 3 Mental HOSpital a
nd refused to Specify a
non-parole period. The approach of the Court of Cr
iminal Appeal was that
it was better that Combo should serve out the who
le period his sentence
either in gaol or out of gaol under supervision rath
er than that he should
have a quarter or more off his nominated sente
nce and then be free
without any supervision at all. 'The unSpoken postulat
e, which may or may
not have been right, and which might have vitiate
d the thinking in these
two cases would be that the Parole Board would re
lease the prisoner to
parole at some stage before he was entitled to be rele
ased on remission and
also that the Minister would not have exercised his p
owers to release him
on conditions under Section 41 (4),
In Combo’s case it was said:
In our Opinion Judges in fixing a non-parole period
ought to take into
consideration the likely length of remissions beca
use without taking
these into account the fixing of a significant no
n-parole period is not
possible. A man cannot be released by the Parol
e Board before the
non-parole period is over, but then it has a st
atutory diseretion
whether to release him or not on parole subject
to conditions and
subject to supervision. The policy of the Legisla
ture is that he should
be so released in the discretion of the Parole Bo
ard so that the Board
'and its officers can have him under supervis
ion while he is at
conditional liberty so that if he breaks any of t
he conditions of his
parole or is convicted of other offences and is retur
ned to prison, the
period that he was out of prison does not co
unt as part of his
sentence. This is both salutary and reformatory.
Then they went on to say:
Looking at the practicalities of the situation, the
fixing of non-parole
periods could be rendered pointless unless the remi
ssions were taken
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into account. For instance, a three-years-and-six-months non-parole
period WOUld be pointless where a five-year term of imprisonment ‘was
, imposed because if the man earned all his remissions he would be
released without conditions before his case could be considered by the
Parole Board for release on parole. That would mean that during a
year and a half when he might be under parole supervision he would
be at liberty under no supervision at all.
Humphries & O'Brien was a case where two prisoners attempted to
escape with considerable violence.‘A sentence was made cumulative on the
sentence they were serving, but an attempt to escape as distinct from an
escape did not result in the automatic cancellation of remissions. The Trial
Judge took the view that escaping or attempting to escape was not a charge
that brought the provision of parole instinctively to mind but on appeal the
Court of Criminal Appeal fixed a non-parole period on the ground that the
Parole of Prisoners Ac! was not a form of leniency but was a method
which was more salutary and reformative than leaving the prisoner in prison
to earn all his remissions and finish his sentence completely free from any
control whatever.
That brings me now to an examination of the later cases which took
up where Combo and Hump/mes & O’Brien left off because, as Kerr C. J.
said in R v. Portolesi (supra p. 107):
Very little has been said about the positive approach which should
be adopted to the fixation of the actual length of the non-parole
period.
The Chief Justice then gave his attention to that problem. His Honour
enunciated the principle that, generally speaking, a relatively short
non-parole period should be fixed unless there were good reasons for not
doing so. The main task of the Judge, he thought, was to fix the maximum
sentence; but when it came to the non-parole period His Honour thought
there should be no resort to a formula, a punitive approach should not be
automatically applied and the non-parole period should not be automatically
increased by reference to the length of the sentence.
Portolesi's case emphasized that the Judge should decide in each case
what reasons there were for limiting the right of the Parole Board to
consider release under supervision.
That Judgment was delivered on 9th March, I973 at which time there
was awaiting completion by a differently constituted Court an appeal
involving the same point. That case was the case of R v. Sloane 1973 l
NSWLR 202 in which a single Judge of the Supreme Court, exercising his
powers under Section 22 of the Criminal Appeal At'l, had refused leave to
appeal.
It was thought, in these circumstances, that it was desirable for the
Court to be reconstituted and the matter re-argued, particularly as Sloane's
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confederate had had his sentence varied by the Court of Criminal Appeal;
and a Court, consisting of four members, two of whom had been parties to
the Portolesi decision, was reconstituted. The Portolesr' principle was restated
in the majority Judgment of Kerr, C. J., Jacobs, P., and HOpe, J. A. over a
powerful dissent by Begg, J., whose view was later upheld in a later case by
the High Court. The majority thought-that the true view of the Parole of
Prisoners Act was that the Parole Board should have the earliest apprOpriate
Opportunity of considering the case. Each case had to be considered
individually and, though in proper cases the period fixed as the non-parole
period might reﬂect punitive or retributive elements, generally that was not
the primary purpose of the legislative requirements. In their Judgment, their
Honours said:
it can be recognized‘ that there are two possible points of view. One
is that adopted in R v. Portolesi (supra); the other that a primary
intention of the non-parole period is that it should be a minimum
punishment.
The majority Judgment pointed out that the “Court as it was constitu
ted in
R v. Portolesi (supra) held that the latter view is the correct one.” And t
he
majority agreed with the view expressed in Portolesi’s case.holding the vi
ew
that the primary object of the Act is the “parole” not the “non-parole”
of
prisoners. The majority rejected the view that the ParoleofPr
isonersAct
provided minimum-maximum sentences primarily as punishment, taking t
he
view that under that Act the maximum sentence was indetermina
te. They
emphasized that the object of the legislation was to give to‘the Par
ole
Board the right to determine whether a prisoner at the end o
f the
non-parole period could be trusted not to commit another offence either
because he is sufficiently rehabilitated or because of the impact upon h
im
of the conditions imposed by a parole order or because or its rev
ocability.
Begg, J., who dissented, thought that the Portolesi approach could
fetter the discretion of the sentencing Judge. lt asserted an emphasis upon
the rehabilitative aSpect of a non-parole period and suggested
the
unimportance generally of the deterrent, punitive or retributive matters in
fixing a non-parole period. He, however, did not desire it to be regarded
that the punitive element was cxdusive and that there should be
no
consideration of rehabilitation. Both should be considered
in all cases and
incorporated in the non-parole period.
What His Honour really emphasized was that the Trial
Judge has a
discretion in fixing a non-parole period and that it should
not be restricted.
That was the state of the law in New South Wales before the recent
High Court decision, though there was considerable judicial dissent as to the
manner in which Porto/esi’s and Sloanc's cases should be applied.
In R v. Wright (unreported), decided on 5th October, l973, Wright
was charged with breaking and entering a 5110p and stealing six shotguns
and a quantity of cartridges. Later he stole a Falcon motor car; later being
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armed with an‘ offensive weapon he assaulted and robbed a man of
$6,889.05; and later he stole a motor vehicle. The assault and robbery
involved the use of the stolen shotguns loaded and sawn off; disguising with
stockings over, the heads; the firing of a shot; the stripping of a number of
men on the premises so they could not get out and give the alarm; and the
slashing of tyres of cars in the car park. For these escapades he was
sentenced to 14 years penal servitude together with a six-year non-parole-
period. ~
Jacobs P., (as he then was), said:
In the light of Sloane and Porrolesi it is in my view out of the
question,to impose a six year non-parole period because of the
seriousness of the crime. To do so would be to run quite counter to
those decisions. '
His Honour, with whém Brereton J., agreed, reduced the non-parole period
to 4% years.
McClemens, C. J. at C. L., took the view that Wright was not a good
subject for rehabilitation, emphasized that during the period of some years
before Wright’s arrest he was an associate of known criminals (including
some of the worst in both States) and prostitutes in New South Wales and
Queensland.
The Trial Judge had said:
The evidence as to your activities gives no grounds for liOpe, let alone
confidence, that you can berehabilitated, unless you have a significant
change of attitude, of which there is no present indication.
McClemens C. J. at C. L. said:
I would eXpress the opinion that that is an inference that on the
whole of this man’s history and the circumstances of this particular
offence — its ruthless planning, its ruthless execution, its deliberacy —
the judge was entitled to draw.
And he took the view that a six-year non-parole period in the circumstances
as a matter of fact was a relatively short non-parole period.
That is the way the situation stood when the cases of Lyons. Selenski
and Power came before the High Court on 2nd July, 1974, in a Judgment
which is not as yet reported. In that case, Blackburn J., in the Supreme
Court of the Australian Capital Territory declined to follow R v. Porto/est
(supra) and R v. Sloane (supra), The High Court examined the Court’s
reasoning in R v. Porto/esi and ’R v. Sloane and stated that it expressed the
view that after the Parole of Prisoners Act, I966:
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a sentence of imprisonment is no longer primarily a punishment for
an offence but is rather a provision for an opportunity for
rehabilitation and therefore the Act ought to be construed as requiring
that rehabilitation to proceed as soon as the paroling authority has
had the time necessary to estimate the prisoner’s prOSpects of
rehabilitation.
That view was, however, emphatically rejected by the High Court
because the Judgment of Ba'rwick, C. J., Menzies, Stephen and Mason J. J.,
says:
The judge, in fixing a non-parole period, must, we believe, have regard
not to the time within which the paroling authority must consider the
prisoner’s case but to the time for which the prisoner must remain in
confinement.
They emphasized the view that the non-parole period is what the Judge
regards as the minimum period of conﬁnement that he thinks justice
requires to be served before a man can be considered for parole.
Lyon’s, Selenski’s and Power’s case represents a very deﬁnite swing
from the rehabilitative view of the Parole of Prisoners Act, 1966, to the
punitive view because, in it, the Court said:
It is our opinion that the Act as a whole does not convert a sentence
of imprisonment from a punishment into an opportunity for
rehabilitation.
the Legislature took a large step t0wards ensuring that a prisoner
can, by his own behaviour while a prisoner, secure his release from
confinement upon parole without serving the full term to which he
has been sentenced, but the encouragement to reform" so provided
does not and obviously is not intended to take the sting out of
imprisonment. ‘
The High Court rejected emphatically the indeterminate view of the
head sentence because it pointed out that to interfere with the full sentence
is not within the authority of the paroling authority, its authority being to
release the prisoner conditionally from confinement in accordance with the
sentence imposed on him. That sentence said the High Court: “stands and
during its term the prisoner is simply released Upon conditional parole.”
And for this reason the High Court thought it a “misnomer to refer to a
minimum sentence and a maximum sentence”.
The effect, therefore, of the development of the system of paroling
may be stated this way:
The Courts have emphasized that a non—parole period should be fixed
wherever possible; that they have limited the cases by judicial interpreation
where non-parole periods should not be fixed.
91949—2
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The recent Judgment of the High Court has swept away the idea of
the relatively short non-parole period imposed for rehabilitative purposes
and come down Squarely and fairly in favour of the non-parole period being
the minimum period of punishment that the man ought to undergo before
he can be released conditionally upon parole.
The practical effects of these decisions may 'have implications in
practice which it will be important to examine for the future Will the last
decision increase the ordinary length of non--parole periods markedly? Will it
hence increase the gaol population which, partly due to the way the Parole
system has been working, has been reduced over the past few years? There
are other important factors which I cannot deal with here. Over the last
few years the open institutions have lost population because men who
would be in open institutions preparatory to release were being released on
parole. These are all factual and non-legal questions to which I prOpose to
give no answer.
Note: In the unavoidable absence of Mr Justice J. H. McCIemens his paper
was presented by Associate Professor R. P. Roulston;
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PRESENTATION OF PAPER
Associate Professor R. P. Roulsron
l do not propose in my role of presenting Mr Justice McClemens’
paper to act as either commentator, critic or defender but only to draw
your attention to some of the salient features.
As I understand it, the objectives of the author were twofold. Firstly,
to trace the history of the operation of the parole system in this State
since the Parole of Prisoners Act 1966 to the present as it is shown in the
develOping views expressed in the decided cases and secondly, to state,
without embellishment, the two main competing phiIOSOphies which have
finally emerged. in doing this he does, of course, raise many related
questions but refrains, and I would have thought deliberately refrains, from
answering them or expressing a personal opinion.
For example, at the beginning of the paper on the ﬁrst page he
observes that “the stage may well be being reached when two Parole Boards
are necessary, but that is a question of administration and not of law on
which i do not prOpose to eXpress an Opinion.” The last paragraph of his
paper raises other substantial issues, but they are questions which i know
some other participants this evening will advert to to some extent and l
hOPe that they are issues which will rouse comment and appraisal from
members of the audience.
The author recognizes that the Operation of the Act has been subject
to much judicial disagreement but views this not as a criticism of the parole
system but indeed as a justification for it. He observes that in the early
days of the operation of the Parole of Prisoners Act there was considerable
judicial hostility to the system and there were inconsistencies of approach
adopted by various Judges, but he goes on to observe that today a system
of parole as such is universally considered desirable and beneficial although
there remains serious divisions as to the most desirable and beneficial way
in which the non-parole period should be determined. He proceeds to trace
the history of the system through the cases and shows the emergence of
the policy that the Act should be applied wherever possible so as to place
the prisoner under the control of the Parole Board, as it was better to have
a man out of prison on conditional liberty under supervision than to have
him out of prison by remission with complete liberty and no supervision.
l draw attention to the observations that His Honour made in relation
to the case of Combo as it has been subject to adverse criticism by my good
friend Howard Purnell the Senior Public Defender. For myself I do not
view this case in quite the same way that he does. Nor do I think, did Mr
Justice McClemens, as he emphasized the desirability of release on parole
under supervision saying: “The approach of the Court of Criminal Appeal
was that it was better that Combo should serve out the whole period of
his sentence either in gaol or out of gaol under supervision rather than he
should have a quarter or more off his nominated sentence and then be free
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without any supervision at all” and goes on to indicate the unSpoken
postulates, which may or may not have been right and which may have
vitiated the thinking in these two cases, would be that the Parole Board
would-' release the prisoner to parole at some stage before he was entitled to
release on remission and also that the Minister would not have exercised his
power to release on conditions under 5414. i find nothing in these
comments or the judgment in Combo contrary to the spirit of the earlier
. judgments.
His Honour then turned to the very important question of what
positive approach should ‘be adOpted to the fixation Of the non—parole
period and considers the various cases culminating in the High Court’s
decision in Lyons, Selenski and Power and concludes that two matters
clearly emerge. Firstly that the courts have emphasized that a non-parole
period should be fixed wherever possible; that they have limited the cases
by judicial interpretation in which the' non-parole periods should not be
fixed. Secondly, the recent judgment of the High Court has swept away the
idea of the relatively short non-parole period imposed for rehabilitation
purposes and comes down squarely and fairly in favour of the non-parole
period being the minimum period of punishment that the man ought to
undergo before he can be released conditionally upon parole. '
The first of these conclusions is unquestionably correct and the
second is certainly not unduly pessimistic, in my view, as to what can
prOperly be drawn from what was said by the High Court in Lyons, Selenski
and Power. That decision does, in my view, represent a swing in emphasis
at least from the rehabilitative period of the non-parole period to the
punitive view. This does not mean, however, that it necessarily follows from
that there should be a fixing of longer non-parole period. The judgment
does emphasize the discretion of the sentencing Judge and the combination
of factors which should pr0perly engage the attention of the sentencing
Judge. I do not belieVe the concept of a relatively short non-parole period
has been thrust aside. l think it is an exaggeration, as it has been said, that
we have seen the demise of Porto/esi, and I am Optimistic that Judges may
well reach substantially the same conclusion in the future as they have,
reached in the past even though it may be by some more different path.
But whether this in fact turns out to be true or not it will continue to
highlight the inherent conﬂicts and inconsistencies underlying the
philosophies of punitive imprisonment 0n the one hand and rehabilitative
imprisonment on the other. These are issues which may well prove insoluble
but that should not deter any of us from trying to resolve them.
His Honour Mr Justice McClemens has done us all a great service by
the preparation of this paper which I commend for your careful
consideration.
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COMMENTARY
His Honour Judge A. J. Goran, QC.
A Judge of the District Court of
New South Wales.
Blackstone, in his Commentaries, said that the purpose of punishment
was: “A precaution against future offences of the same kind.”
He went on to say:
This is effected three ways: either by the amendment of the offender
himself; for which purpose all corporal punishments, fines and
temporary exile and punishment are inﬂicted; or, by deterring others
by the dread of his example from offending in a like way. . .which
gives rise to all ignominious punishments, and to such executions of
justice as are Open and public: or lastly, by .depriving the party
injuring of the power to do future mischief, which is effected by
either putting him to death, or condemning him to perpetual
conﬁnement or exile. The same one end, of preventing further crimes
is endeavoured to be answered by each of these three species of
punishment. The public gains equal security whether the offender
himself be amended by wholesome correction or whether he is
disabled from doing any further harm; and if the penalty fails of both
of these effects, as it may do, still the terror of his example remains
as a warning to other citizens.
The aims of punishment, expressed by Blackstone are still current
judicial philosophy even though they may bring about great disagreement
among some modern criminologists. The late Sir Leslie Herron spoke of
punishment in erms of “rebribution”, “Special and general deterrents" as
well as of “reformation”. On the other hand, it is nothing new to hear
criminologists say that punishment is of little effect as a general deterrent;
that retribution embitters the sentenced man and degrades the sentencer;
that gaols are costly and in themselves breed crime; that much more, or at
least as much, can be achieved by the absence of incarceration and by
therapy during probation and parole.
The Parole of Prisoners Act 1966 marked the grafting upon our prison
system of the liberal approach to sentencing: the concept that the Judge
might name a time at which a prisoner might become eligible for parole,
and a statutory body much closer to the pris0ner himself at that time
might decide whether he could be released under supervision. This piece of
legislation is but a graft on an existing system and there is still in the
courts a clash of philosophies which has now been partly resolved by the
decision of the High Court in Lyons, Selenski and Power.
Until this decision the judicial disagreement to which the learned
'Chief Judge refers as “not a sign of weakness but a sign of strength” was
really a sign of this conflict. It is true that for immediate purposes the
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disagreement was whether the cases of Porrolesi and Sloane had been
correctly decided: a disagreement evident in the‘recent unreported case of
Fallen. But the real heart of the trouble, it seems to me, was that some
Judges did not believe-that the Act had brought about a complete reversal
of the criminological philosophy of sentencing. They could not believe that
there was now to be a completely new approach to the method of
rehabilitation. They would not accept the fact that the community would
best be protected from crime by sending a man to gaol for a substantial
period and then saying that after a short time in gaol it was better he be
released on conditions. This is not to say that what one might call the
more conservative school of Judges thought that the “methods of the
amendment of the offender himself”, to use Blackstone’s words, should be
the methods akin to those described by Blackstone. But they did not think
that authoritative statements as to punishment, as set out, for example, in
Cuthberr’s case had been overthrown by the Parole Act of 1966.
What was the effect of Portolesi and Sloane upon the ordinary
sentencing Judge? Speaking for myself as an ordinary “journeyman
sentencer” there was a period of confusion and disquiet. I believe that a
number of my fellow “journeyman Judges” shared my experience. It must be
remembered that District Court Judges sit daily in the criminal jurisdiction
surveying the results of a variety of substantial crimes and having to deal with
an infinite variety of offenders. Gaol to the sentencing Judge is not the
first resort, it is used reluctantly by him as a piece of sentencing machinery
and one which he only employs when he is moved by genuine reasons to
impose the sentence. If he imposes a sentence of 12 months or less, he sees
a non-parole period as a device of little use because a prisoner’s ordinary
remissions in any case beat the Parole Board to the punch. But the Judge
only imposes a sentence above 12 months for a more substantial crime or
for a crime committed by a persistent offender. It is then that the Judge’s
discretion as to the length of the sentence requires skill and a careful
examination of the material before him. The decision as to how much of
that sentence should be Spent within prison walls is an even harder task. lt
is essentially one for the Judge’s own discretion based upon the principles
he has learned as to punishment, based upon his experience in the courts.
It is a matter of some delicacy in the handling and it is not to be
determined by any Judge’s own hatred of incarceration as a punishment.
What Portolesi and Sloane did was to fetter this latter discretion. The
first thing that it suggested to the sentencing Judge was that the period of
incarceration should be as short as possible and the Judge had to search for
reasons to lengthen it. One imposed a sentence, for example, of some 3
years and thought the crime itself and the demands of the community as
estimated by the Judge necessitated the man spending something like 12 to
l5 or l8 months in gaol.
The Court of Criminal Appeal said: “If you do this you must have a
special reason other than the ordinary ones of retribution, deterrence and
the like. The nature of the offence and the type of offender must demand
something greater than say 6 or 9 months in gaol.” I do not put forward
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this example lightly. I recall in practice a specific case of a man of whom I
had sentenced to 3% years imprisonment with a non-parole period of 18
months when the Court of Appeal left the'sentence alone but altered the
non-parole period from 18 months to 12 months. How the Court’s
discretion was exercised in any other way from my own I still do not
know. But, of course, it was exercised on’ the basis of Porto/esi and
Sloane.
The Judge fixing a non-parole period found himself with his discretion
as to parole to be almost a moekery. He either had to be bold and to
ignore what had been set down or he had to sentence, as it were, with his
eyes over his shoulder. He knew that if there was,an appeal and the
appellant was fortunate enough to strike a Court ’of Criminal Appeal
constituted in one particular way, there was some real chance of him having
his non-parole period lowered should it be at all substantial. On the other
hand, if the Court of Criminal Appeal was differently constituted, the Judge
might prove to be correct. So it was that the referee eventually decided the
game, not the players. '
To add to this confusion was the fact that Portolesi and Sloane in
general terms set out some 111 defined exceptions to the general rule that a
relatively short parole period should be fixed unless there were good reasons
for not doing so. While the Court stated that in fixing a non-parole period
there was not much “scope for any element of general deterrence” it also
said “there can be recognized an element of a punitive or retributive kind
in a prOper case”. What was the proper case? The President of the Court of
Appeal in Porrolesi referred to certain classes of crime —— “On the one hand
perhaps offences of culpable negligence and on the other offences of gross
professional breach of trust — where deterrents and retribution may be of
considerable significance.”
In the majority judgment in Sloane the learned Judges responsible
said: '
Deterrence as regards other possible offenders seems to be a matter to
be reflected in the sentence rather than the non-parole period.
However, there is no need to exclude the right of a sentencing Judge
in particular cases to include a punitive or retributive element . . . It is
undesirable to attempt to lay down in advance the type of case in
which the reflection of this element will or will not be appropriate,
but it may be generally stated that it is more appropriate in a case
where there can be felt an especial community need for the
expression of revulsion to the crime in respect of which the sentence
is being imposed. Acts of violence and acts against personal property
which show a betrayal of a position of trust are examples which
immediately come to mind.
Thus the reckless driver, culpably negligent, the defrauding bank clerk
or company accountant w0uld be associated with the violent offender as
people who might be given long non-parole periods. On the other hand, Said
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the learned Judges: “The offence of larceny and associated offenceseSpecially committed by a young man” ought to be considered as requiring
a short non-parole period because there rehabilitation must be regarded as aprimary community object. There came to mind cases of young car thievesand housebreakers in gangs or singly who, having wrought havoc on theproperty of the community and invaded the privacy of the home, could be
expected to deserve at the hands of the same community a comparatively
short period in gaol although they might Spend a long time on parole. If
rehabilitation is to be the primary object in particular cases, of courseJudges usually do not send that type of person to gaol at all.
The High Court has recognized this approach as being completelywrong. It described the exoeptional cases nominated by the Court ofCriminal Appeal as cases “which cannot easily be identified” and, of course,this is precisely the position where the sentencing Judge found himself. TheCourt c0uld not understand “how it is said that at fixing of the non-paroleperiod is not concerned with deterring the prisoner himself or others from
crime”.
The High Court was at some pains to point out that this was not newlegislation in the real sense but only new in this State. Similar legislationhas been in force for years in Victoria and Western Australia, but nowhereelse had this legislation received the same construction as it had in NewSOuth Wales. And finally the Court said: “The new found limitation uponthe function of the sentencing Judge, is, in, our opinion, unsound andwould. require not the exercise of a judicial discretion but the making of an
administrative guess.”
Of course, let me hasten to point out, my own Bench was not theonly one troubled by the Porrolesi — Sloane philosophy. From time to timejudgments would emanate from the Supreme Court itself and from theCourt of Criminal Appeal which appear to offer other interpretations ofPorto/esi and Sloane. Finally, as l say, immediately before the High Court’sdecision, there were handed down some expressions of opinion in judgmentsfrom the Court that Porrolesi and Sloane had been at times misinterpreted.
I must emphasize here that my purpose in saying these things is notto be critical of my own superior Court. It is like the purpose of the
learned Chief Judge at Common Law, to place these events in perSpective.
There are Judges, and l for one do not criticize them in any way,
who accept the views of criminologists and detention authorities upon the
need for early rehabilitation of prisoners; and i do not join issue with the
Minister here on that principle.
in the court of Criminal Appeal, however, the Judges went on to readthese phil050phies into the legislation placed before them by the Parole ofPrisoners Act and decided in their judgments that the Act had achievedsomething which in fact it was not intended to do. I was interested to hearthe Minister say that the Act intended to do the very thing that the Judges
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in Portolesi and Sloane interpreted it as doing. Well there is a short answer
to that, of course, and that is that no less an authoritative body than the
High Court said that is not what it did intend.
This, it can now be said as a result of the High Court decision, was a
mistaken view as to the law; but it does not act as a criticism in any way
of the philOSOphy behind the thinking.
booking at the question asked by the learned Chief Judge at the
conclusion of his paper concer‘ning what effect the different view of the
Act will now have upon our \system of dealing with criminals and our
system generally, one can only Speculate as to the future. It would appear
to me to be essential in the first case to distinguish between probation
without prison and parole during a prison sentence. We tend to speak rather
loosely about the rehabilitation of men who have committed crime. We
tend to treat reform and rehabilitation as merely. synonomous. Many of us
assume that a man who commits a crime is in some way basically an
enemy of the community and is so out of step with the normal habits of
society in which we live that rehabilitation for him is in some’way an
alteration of his attitude towards society. I believe this to be an erroneous
view although I would concede that many men who commit crimes are
basically contemptuous of authority. This, of c0urse, is more a problem
for criminologists than for Judges but unless we are clear as to what we
mean we still tend to think that the only purpose of parole is rehabilitation
in the sense of making men conform to general social attitudes said to be
“accepted”, that is of reforming them. I would suggest that an equally
important purpose of parole, and one that our Court of Criminal Appeal
basically overlooked, was to} rehabilitate a man who had Spent a substantial
time in prison so that he could learn to live again in free community. This
, is the most difficult problem for a prisoner to face upon his release.
While it may be true, as has been said by those in charge of our
Corrective Services, that a man who has been incarcerated for many years
becomes institutionalized, it is still true that the concept of parole usually
is based upon the assumption that there will be a meaningful and therefOre
possibly substantial incarceration beforehand. This concept our Court of
Criminal Appeal failed to recognize.
However, the questions asked by Mr Justice McClemens may well only
receive their answer at the hands of the legislature. [f the people want the
Courts to impose only short periods of incarceration despite the length of
the sentence imposed, then it is for Parliament to grant them this wish and
not the Courts. After all, as the High Court reminds us in its judgment, this
is what the New South Wales legislature could have easily done, as in one
way it has already been done in South Australia.
Chairman ’ .
Judge Goran represents the body which does the great majority of
sentencing in this State and you have heard a vigorous statement by an
independent mind critical of some aspects of the authorities under which
he and they felt obliged to operate. I imagine from my reading of the next
paper that there may be a little difference in the approach.
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COMMENTARY
H. F. Parnell, Q.C.'
Senior Public Defender for New South Wales
When I was first approached l was asked to comment on a paper
entitled “The Specification of a Non-Parole Period”. When l received the
paper I found it was entitled “The Parole of Prisoners Act 1966—70 - an
Historic Review”.
It is always difficult to comment on an accurate “historical Review”.
His Honour Mr Justice McClemens has been at pains to be temperate and
objective. For the purposes of this paper I propose to assume that the
position His Honour maintains is one which seems to reﬂect‘his current
attitude as a most Senior Judge and that is that parole should be granted
“later” rather than “earlier” in the majority of cases.
Early in his paper the Chief Judge states that “although the parole
system has problems which are still unsolved, it is, I think a valid assertion
that the 1966 Act represents one of the most forward steps in our criminal
law for a number of years." I would accept that statement as entirely valid
and for my own part would endorse it entirely. ~
My own experience has been that since the introduction ofthe Parole
of Prisoners Act the question of parole is the thing most talked about by
prisoners. This week it came to my attention that the Department of
Corrective Services’ note paper which is headed “The Prisoner’s Application
or Statement” itemize the following: the date, the prisoner’s name, the
subject, the expiry of the non-parole period and the date due for discharge.
The fact that the non-parole period is now featured on the top of that
official statement made by the prisoner, is of deep significance, as it
indicates, and it acknowledges, the importance of the non-parole period as
a psychological weapon and just how important the Parole of Prisoners Act
now is in our system of punishment. The very fact that a parole period has
been fixed gives incentive to a prisoner to be on his best behaviour and
thus earn his release on parole as soon as possible. I have heard His Honour
Mr Justice McClemens describe the Parole of Prisoners Act as a piece of
“Crimeprevention legislation”. 1 would again endorse His Honour’s remarks
and add my opinion that the Act is the most important piece of legislation
affecting the rehabilitation of criminals ever passed in this State.
I would agree with His Honour’s further comment in his paper that
“it is no criticism of the parole system, rather it is a justification, that it
has been the subject of so much judicial disagreement”. In reality the
controversy that surrounds the whole question of parole is but a
manifestation of the polarization of the community into those who want
most criminals “strung up” and those who see merit in prisoners serving
sentences outside the confines of penal institutions. In some instances the
problems involving a particular prisoner are so complex that it is perfectly
true to say, as l have heard His Honour Say on a number of occasions, that
they are almost insoluble.
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It is my opinion that the community has been‘badly served on a
number of occasions by the press etc., who have high-lighted the fixing of
non-parole periods in bad cases, without giving emphasis to the very lengthy
nature of the head sentence also fixed by the Presiding Judge. I don’t know
that I can say that this has happened as frequently recently. l suppose one
has to have regard to the newsworthy nature of some material, butl find
it a little irrational to high-light such non—parole periods and on the other
hand to give valuable space to the irrationalutterances and conduct of
people who cannot appreciate the necessity for the provision of a new
maximum security wing at Long Bay to properly hold those intracta
bles
who have to be held in circumstances involving strict discipline.
I suppose this clearly emphasizes the difficult area represented by
crime and punishment.
It is clear that differingattitudes extend to the most learned of
Judges in their approach to the question of sentencing and of parole. O
ne
does not have to be a genius to know that some Judges, and some
Magistrates are much harder than others, and that some are not impressed
with the merits of release on parole. As a result consciously or
unconsciously these attitudes reﬂect themselves in their interpretation of the
Parole of Prisorrers Act. As His Honour has said in his paper, in the e
arly
days of the 1966 Act, some Judges “disliked the Act so much that they
specified non-parole periods so long that the men concerned were out on
unconditional remissions before they could be released on parole”.
in his paper His Honour refers to a number of cases dealt with by
the Court of Criminal Appeal. I appeared in most of those cases and have
seen the development of the scheme in New South Wales at close hand. I
did not appear either in Porrolesi or Sloane, but just prior to those cases
at
a time when Sir John Kerr had been Chief Justice of New South
Wales, for
a short period, at his request 'l made special submissions to the Court
of
Criminal Appeal on what might be described as the philosophy of parole.
I
also appeared for Sloane’s co-accused in a successful appeal and
consequently had some idea of the feeling that prevailed in the minds
of
the Chief Justice and the President of the Court of Appeal, His Honour
Mr
Justice Jacobs, now of the High Court of Australia. It is my firm O
pinion
that this State will find in days to come very much indeed to commen
d in
the foresight displayed by both these learned Judges.
For myself 1 regard the judgments of Porlolesi and SIOane as being
high water marks in the interpretation of the Parole of Prisoners Act. How
very correct was the Court’s comment in Sloane that “it should first be
noted that the primary objective of the Act is parole of prisoners, not
non-parole of prisoners".
l have always felt that there was some degree of judicial confusion as
to the passage in R. v. Porrolesi 1973 l NSWLR 105 which says, “the
proper general approach is to fix a relatively short non-parole period, unless
there are good Specific reasons for not approaching the matter in this way”.
Some Judges seem to have regarded this as an indication that the minimum
period, viz., 6 months, should be fixed in many cases. However, the Chief
Justice went on in Portolesi to say, “I do not, of course, mean to indicate
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that the. period fixed must normally be 6 months in those cases which are
not appropriate for a punitive approach to the task of fixing a non-parole
period. There will be many cases in which a longer period than that will be
appropriate while still fixing a period that can be regarded as relatively
short.” As 1 have said a number of Judges seem to have formed the view
that the Court of Criminal Appeal was exhorting them to fix minimum
periods of 6 months wherever possible. Many peeple however, forget that in
Portolesi, His H0n0ur Mr Justice Jacobs when speaking of the fixing of the
non-parole period described it as “the fixing of the time which not only
reﬂects the community attitudes on the minimum of retribution called for
but represents also the best assumption at the earliest moment of time that
can be made by anexperienced person, namely a Judge, of how the
particular individual may be likely to react to parole and what in his
interests as part of the community interests, is desirable in reSpect of a
review of his actual incarceration in prison. Parole it must be remembered,
is not freedom, in the full sense. It represents a deferment of incarceration,
not a release from it.”.
Looking at the joint paper presented by their Honours, Mr Justice
Allen and the late Judge Levine and Mr J. A. Morony on 22nd March,
.1971 .at the special sentencing seminar on the Parole of Prisoners Act, one
notes that the writers stressed that:
Parole is a system which permits the release of the prisoner before he
would ordinarily be due for release upon conditions which will include
his recall to gaol if he fails to comply with the terms of his parole. It
is for the Parole Board to determine whether the prisoner be paroled
or not and upon what condition he be allowed at liberty. It does so
upon the circumstances relevant at the time of its decision. The
sources of information available to the Board are much different,
wider and to a large extent 'more reliable' than those available to
the sentencing Judge when he ﬁxes a non-parole period. The Judge’s
decision whether or not to make a person eligible for parole forms
part of the sentence and has a very important judicial function.
As I have indicated this was early in 1971 and the decision in
Porto/esi was delivered, just a little over two years later. His Honour the
Chief Justice in Portolesi said
“the Parole Authorities are just as well able to decide whether a
person is unsuitable for parole as they are able to decide as to who is
suitable. They are the best authority to make these types of decisions.
The fixation of the non-parole period does not operate as an
indication that the person should be released at the end of that
period. The Judge is ill-equipped to consider whether a prisoner is or
will be fit for parole at a particular future time. The Parole Board can
come to a reasoned conclusion on this matter, for it, and under the
existing system, it alone, has the material, the knowledge and the
expertise upon which to form a reasoned conclusion at the relevant
time, i.e., at some point of time whilst the sentence is being served.
Whether a man in prison ‘serving a sentence imposed by a Judge
should serve the balance of his sentence outside the prison under
supervision or whether he should remain incarcerated, is a question
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which should be decided in the light of all the circumstances as
assessed at a point of time during the serving of the sentence and this
should be done by an authority able to look at the whole situation as
it exists at the time that decision is being made.”
At the same Seminar the same writers agreed that “the general policy
and intendment of the Act is that a non-parole period should be specified
wherever possible so as to make the prisoner eligible for parole sooner or
later so as to place him under the control of the Parold Board”. R. v.’
Osborne 1968 3 NSWR 291; R. v. Griffin 1969 90 WN 548; R. v. Daviso
n
1969 91 WN 1 and R. v. Barben 1969 92 WN 182. It is not withou
t
interest that His Honour Mr Justice McClemens refers to some of the
se
cases in his paper. The cases in question proceeded on the basis emphasized
by the Court that to make parole workable and worthwhile it is obvious
that the period fixed would have to be considerably earlier than that day
which represented release for the prisoner by remissions. In other words
incentive to gain release as well as supervision are of manifest importance.
His Honour Mr Justice McClemens who led the Court of Criminal Appeal in
R. v. Combo 1971 NSW Law Reports 703 adopted what to my mind was a
totally different approach in that case. Combo was a mentally deficient
Aboriginal who wasn’t sure if he was 29 or 49 years of age. He had little
or no criminal record as I remember it and was sentenced to the maximum
of five years for indecently assaulting a young boy. The Court calculated
Combo’s release by remission and then fixed a non-parole period just short
of that date. One can understand the learned Judges concern for the
community, but in fixing the non-parole period that they did they acted
contrary to the spirit of the previous decisions to which I have already
referred. Whilst some may say the learned Judges decision was
understandable in all of the circumstances, in my opinion, the period fixed
may well have been regarded as an unfair non-parole period, for a variety
of reasons. This was a man whom the trial Judge considered might be dealt
with under the Mental Defectives (Convicted Persons) Act 1939!
l have already indicated that there is obviously a division amongst
Judges as there is in the community as to the merit of a system of parole.
Some Judges regard it as a “soft approach” and as a method of
circumventing the full measure of a retributive period of incarceration for a
convicted felon. Fortunately the majority don’t.
May 1 now refer to what the learned Judges of the High Court of
Australia have done in the case of R. v. Lyons, Selenski and Power
—
unreported, High Court of Australia 2/7/74. His Honour Mr Justice
McClemens has referred to this case in his paper and has said that the case
“represents a very definite swing from the rehabilitative view of the Parole
of Prisoners Act 1966 to the punitive”. His Honour went on to say that
the High Court rejected emphatically the “indeterminate view of the head
sentence and the High Court thought it a misnomer to refer to a minimum
sentence and a maximum sentence”. His Honour assumes that this High
Court judgment has swept away the idea of the relatively short non-parole
period imposed for rehabilitation purposes and come down “Squarely and
fairly in favour of the non-parole period being the minimum period of
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punishing that a man ought to undergo before he can be released
conditionally upon parole”. Statementssuch as this need to be considered
in the light of what Mr Jostice Jacobs said in Porrolesi in the‘passage that l
have already quoted. It seems to me with reSpect that the learned judges of
the High Court were merely emphasizing that there is to be no
unreasonably soft approach to the question of parole whether it is to be
called a minimum period of punishment or a non-parole period. It matters
not what it is called in my Opinion provided the period represents a proper
combination of all factors that engage the mind of the sentencing Judge in
that case. It is my earnest hope that Judges do not seek to make of Lyons,
Selenski and Power a direction to fix longer non-parole periods than they
would have previously done.
It is my view that the majority of Judges and Magistrates have sought
with the best will to use the provisions of the Parole of Prisoners Act to
the advantage of both the prisoner and the community and that overall the
system is working quite satisfactorily. It is my opinion that a marked
lengthening of non-parole periods will have the effect of adversely affecting
discipline in gaols and discourage prisoners from seeking release on parole
when the time comes. I would expect Judges in fixing a minimum period,
as it is now to be called, to have regard to all the matters relevant in
sentencing, i.e., rehabilitation, deterrence, retribution, the psychiatric
condition of the prisoner and so forth.
l have been conscious of the fact for some while that within the
parole and probation services there is a wide divergence of viewpoint. I am
heartened by the fact, as appears in Mr Keefe’s paper, that the system is
now being supported to the extent that experienced ofﬁcers are able to
work with pe0ple in prison and thus. prepare them for their eventual release
and establish the rapport that is so very important.
From what l have said so far, and I suppose it will come as no
surprise to y0u, l am of the ﬁrm view that in regard to most indictable
offences reformation is possible. It can be achieved after a short deprivation
of liberty but i concede also it is obvious that the minimum period of
punishment must bear a reasonable relationship to the gravity of the crime.
There was a very capable and prominent Senior Crown Prosecutor who said
and kept on saying that any period in eXcess of 5 years imprisonment was
really too heavy and served no useful purpose. That was his general
vieWpoint and he was the man who prosecuted for very many years in
those cases which brought penalties frequently of life imprisonment. He
would accept that these were cases, of course, where it is obvious that the
community has to be protected for a specific reason, and that category of
offender would be familiar to you all. ‘
l regard the most important reasons for'fixing parole as early as
possible in suitable cases as these:
(i) Except in a few cases which clearly classify themselves,
incarceration in gaol for a lengthy period does not lead to the
rehabilitation of the prisoner and his preparation for a more
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constructive and worthwhile life outside. Gaols are little more
than places of higher learning in crime.
(ii) Supervision and effective guidance outside prison walls lead to a
more effective re-orientation within society for young criminals,
and young criminals form a significant portion of “wrong doers”
these days.
(iii) Whilst it is not the most important element, economic
conditions are costing gaols right out of the picture.
(iv) Whilst the prison system of late is doing wonders so far as
education programmes are concerned within gaols, effective
teaching of skills and the proper discipline of a young criminal’s
“work pattern” can be accomplished much more effectively
outside gaol.
I find these views of mine are more effectively stated by the Minister
of Justice, the Honourable John Maddison in various speeches made by
him. As an example may I first quote from a speech made by the Minister
on the 30th April, I974, when opening an exhibition of prisoners’ paintings
organized by the Department of Corrective Services at the Argyle Centre:
If there is one message that I would like to see forcefully put across
to the community today and generally accepted it is this; research,
experiment and experience in developed countries all over the world
have shown that the most hopeful way of treating appropriate
offenders is not by removing them from the community but by
maintaining as many links as possible berween the offender and the
community. It is interesting to note that the situation in New South
Wales has reached the point where there are more people still in the
care of the Department of Corrective Services, but at liberty in the
community of probation, parole or on licence, than the total number
of offenders in our gaols. As funds become available the Department
prOposes to expand other programmes such as work release and
weekend gaol but it is here that community acceptance plays a vital
role. Such programmes can succeed only if they are accepted by the
community in spite of a reasonable incidence of failure. As I have
mentioned there are already substantial numbers of prisoners coming
out of prison to educational courses; there are others who go out
regularly and successfully to play sport against outside teams in Open
competition; there are those who go out to work and there is a large
number whose sentence has not expired but who are already on
parole. It is the aim of my Department to increase these numbers of
peOple still under sentence yet mixing freely in the community. We
look hopefully to citizens to accept this situation with the assurance
that it is the best way that we know at present of dealing with a
large proportion of men under sentence. . .inevitably we will have our
failures, but I believe the chance of ultimate success in re-moulding
character and attitudes is far better if we follow these means than if
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we were. to follow the traditional course of full-time imprisonment
with no community contact other than ordinary visits.‘ Exhibitions
such as this are particularly valuable because they demonstrate
publicly that we do have under sentence peOple of very considerable
talent and sensitivity who perhaps needed only the Opportunity and
the encouragement from others outside gaol to make something
meaningful and satisying of their lives. '
On the 24th July, 1974 the Minister of Justice whilst delivering an
address at Sydney University said:
I have always held the view that imprisonment had so many
counter—productive factors that so far as possible we should be
constantly looking for alternatives to imprisonment for those peOpIe
who are seen to be best treated in this way rather than by being sent
to gaol. At present there are 2,730 pe0ple in_our prisons under
sentence. This is the lowest figure since 1964. There are 63 people
presently doing weekend gaol sentences and they are following their
normal pursuits during the week. There are 89 at present in the work
release programme. At the end of June we had 6,ll7 people on
probation which compares with 2,951 at the end of June 1967 and
there are 1,955 on parole compared with 605 at the end of June,
I967. (It can be seen that some of these figures are incorporated in
Mr Justice McClemens paper — in fact in the very first paragraph.)
There are more than 10,000 people under the care and advice of the
Department of Corrective Services of which only one-third is in
full-time custody and two-thirds are being treated and supervised in
the community. That is the very reverse proportion to that which
existed only six years ago. To me that is penal reform.
With reSpect to the Minister, he then went on further verysensibly in
my opinion to say this —
But these days the extreme penal reformers are advocating that
prisons be completely disposed of. If they could present an alternative
in that event I would certainly be interested to examine it but I
cannot see the community accepting the fact that there are no
dangerous or professional criminals who do not have to be isolated
from the community Extremists in reform are setting back the
case for penal reform by the counter-productive reactions they
stimulate in the community. You may not see it but I. do and
unfortunately the community continues to be hard-lining in regard to
criminals and it needs to be conditioned to recognize that this is not
a black and white issue.
On the lst March, I974, Mr Maddison addressed a Graduation Parade
of Prison Officers. During his address he stated:
that in New South Wales the failure rates of the Probation & Parole
Services are well within the compass of what is regarded as acceptance
by world standards.
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He went on to say
‘that because of the increase in numbers of people on probation and
parole the gaol system was not holding offenders who were not to be
regarded strictly as “hopefuls”. “Hopefuls” are the ones who have a
moderating and stabilizing effect on the prison community and are
being taken out of the system on parole or are being released directly
from the Courts on probation and never entering the system. This is
of course most desirable and is the result of a definite policy to
expand probation and parole facilities. But it also has the effect of
leaving in our gaols a residue of prisoners who are not considered
suitable for probation and are not yet suitable for parole.
Consequently we have a concentration of prisoners who are less
“hopeful” and so the problems of managing the prisoners are
compounded because of the unpredictable and generally difficult
nature of the inmate.’ .
It is my opinion that the difficulties experienced in coping with this
generally unfavourable prison clientele are what is causing a good deal of
the trouble in New South Wales prisons these days. What the Minister says
is undoubtedly true. Those who have been the better type of prisoners are
now out of the institutions at an earlier point of time and thus have less
impact on the “hard-liners” within the institution. Of course the public
when they hear of the discipline problems in gaols ad0pt an attitude which
in effect says, why grant these people parole when they cannot behave
themselves in gaol? It is just softness to grant this type of person parole
and let him out before he finishes the full term of his imprisonment. What
they forget is that the worthy prisoners are already out on parole having
gained this privilege by their good conduct in gaol.
It would be my submission that the clear policy of the Minister of
Justice has already shown worthwhile results.
Earlier in this paper I referred to the foresight of Sir John Kerr. As
Chief Justice of New South Wales he was present at the Ofﬁcial Opening of
Cessnock Training Centre on 26th June, I974 and said this:
There will always be a controversy about the parole system, especially
when somebody on parole commits a horrible crime. But it has been
proved that the sort of thing being done works. You cannot have
absolute safety, accuracy, protection and omniscience in any human
situation. The Minister has had enormous courage in setting the
balance between what the community demands on the one hand —
which contains an important element of revenge in our punishment
system — and on the other hand balanced against that is what has to
be done —- the human approach of rehabilitation and return to the
community. The purely penal and custodial system trains criminals to
remain in the criminal class and the real challenge is to punish and
retrieve. '
His Honour’s statement deserves the closest consideration. May the
parole system be given the utmost support in this State and may prisoners
be given the benefit of support by the system as early as possible in their
sentence.
9l949—3
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COMMENTARY
THE DEMISE 0F,PORTOLES[
F. Rinaldi
Senior Lecturer in Law
Australian National University
In Porto/esi the Court of Criminal Appeal purported to reject the
legislative parole scheme enacted in New South Wales and to substitute
instead a scheme which would leave judges with but a minimal say in
sentencing and which would transfer the main sentencing power'to the
Parole Board, as is done in some American States. The Court advised trial
judges that only in exeeptional cases should they fix other than “relatively
short” non-parole periods - and that it was incumbent upon them to
justify their action should they ever set a long non-parole period.
Early in April 1974 l issued my monograph Parole in Australia which
severely criticized Porrolesi and other companion decisions of the Court of
Criminal Appeal. Within a few weeks I had the satisfaction of seeing several
of my criticisms endorsed by the Supreme Court of the Australian Capital
Territory when Blackburn J. in Lyon: and Others [1974] 3 A.C.'f.R. 9
refused to follow the novel philosophy laid down in Portolesi. In particular
Blackburn J. criticized Porto/csi on the following grounds:
I. He could not bring himself to believe that the policy of parole
legislation was to remove from the trial judge (except in
exceptional cases) the major say in deciding the term for which
the offender should be effectively detained. “short” period.
2. The primary intention - of 'the non-parole period is not that
claimed in Porto/est but rather to act as a minimum punishment.
(Blackburn J. cited Sloane as denying this.)
3. He could not understand why in the case of any prisoner the
Parole Board should be “delayed in looking at his case” for a
“short” period.
4. Although legislation requires specification of a non-parole period
where the sentence is 12 months or more, “the parole system
seems to me ill-suited to any case of a short term of
imprisonment such as two years.” “A parole period of less than
12 months can hardly ever be justified; and there is really no
point, or hardly any point, in placing a prisoner on parole after
a non-parole period of only l2 months or less.”
5. Although he considered imposing split sentences (diSpositions
available in the Australian Capital Territory) Blackburn J.
refrained from imposing such sentences because he felt that he
could not properly lay down a period of imprisonment after
which release on supervision would be appropriate.
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Several post-Portolesi decisions of the Court of Criminal Appeal passed
almost unnoticed, no doubt largely because they were unreported. In Wright
(5/l0/73) the Court extended the application of the Porrolesi—Sloane
principles from youthful offenders given short sentences to an experienced
criminal given a rather long sentence, without any suggestion that different
considerations might apply to such different types of situations. In
McCardell (.luly l973) — the case of the “Galloping Gooses” — the Court
upheld a non-parole period of 4'/2 years not on the ground that it was
“relatively short” but because considerations of retribution justified the
service of a lengthy period of imprisonment before becoming eligible for
release. “Because of the nature of this kind of crime” the Court of
Criminal Appeal upheld a four year non-parole period (sentence 8 years) in
Wilson (27/4/73). The prisoner was a solicitor who had fraudulently
misappropriated funds — a type of offence (betrayal of trust) which had
been listed in Sloane as authorizing substantial non-parole periods.
In its majority judgment in Lyons and Others |I‘)74] ALR 553 the
High Court stigmatized the approach adopted in Porto/cal and Sloane as
“unsound” and said that “Blackburn J. was rigt in declining to accept the
principles stated (in those two cases)”. Except for the first two principles
mentioned above, the High Court did not address itself to the Specific
arguments used by Blackburn 1.; but it asserted that “the true principles to
be observed in fixing a non-parole period are as we have stated them.”
What are those principles? ‘
l. Porto/est and Sloane require a trial judge to make an
administrative guess when fixing a non-parole period. “That this
was intended is unlikely and there is nothing in the language of
the Act to warrant its adoption The Act leaves the fixing
of the period to the judge and so long as he proceeds judicially
his discretion is not subject to any predetermined limitation”.
_. lmprismrment is a punishment. I’Urm/L'si and Sloane seem to rest
on an unfounded basis that since the passing of the Parole of
Hisonc'rs Ac! “a sentence of imprisonment is no longer primarily
a punishment for an offence but rather a provision for an
Opportunity for rehabilitation and therefore the Act ought to be
construed as requiring that rehabilitation to proceed as soon as
the paroling authority has had the time necessary to estimate
the prisoner’s prospects of rehabilitation. Accordingly. the task
of the sentencing judge in fixingI a non-parole period. is. in
general, to estimate what that time will be".
“The judge, in fixing a non-parole period, must, we believe: have
regard not to the time within which the paroling authority must
consider the prisoner’s case but to the time for which the
prisoner must remain in confinement.”
‘
J
J
4. In fixing the minimum term the trial judge exercises his
discretion in deciding a minimum term of punishment which
various policies of punishment demand before the prisoner
should be capable of obtaining release.
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The High Court decision should go a long way towards removing the
conﬂict generated by Porrolesi between the role of trial judges and the role ".z
of the Parole Board. The decision is therefore to be welcomed. As the :—
Court said: “Had the New South Wales legislature intended to achieve the
effect suggested by the Court of Criminal Appeal it could have easily done
so.” The High Court is also to be commended for transferring to Australia
the argument now generally accepted elsewhere that imprisonment is not a
regime in any way geared for rehabilitation. Despite these positive features
is is easy to be dissatisfied with the High Court decision on the ground that
it offers very scant practical assistance to sentencers. It is one thing to
claim, as the court did, that “the true rinci les to be observed in fixing a 1P P
non-parole period are as we have stated them” but it is quite a different
matter to actually fix an appropriate non-parole period on the basis of
those “true‘ principles”. In particular, two practical questions for N.S.W.
sentencers left unresolved by the High Court are (i) when should a judge
not set a non-parole period? and (ii) how does a trial judge use his
discretion when selecting the non-parole period?
(i) When Should a Non-parole Period not be Fixed?
l have attempted to answer this question in my monograph p.60 ff.
On several Occasions when it has prescribed a non-parole period in
sentencing a hopeless recidivist the Court of Criminal Appeal has supported
its action by stating that the period has been fixed because otherwise the
prisoner would be released on his remission date without supervision. This
may well be a prOper approach in States other than N.S.W., but can it also
be justified in that State? It is submitted with every respect to the Court
of Criminal Appeal that to adopt such an approach is virtually the same as
saying that the Commissioner of Corrective Services cannot be trusted to
properly administer the Prisons Act. This type of prisoner should not
qualify for a non-parole period. Instead the Commissioner should be
permitted to discharge the duties prescribed by s.4| (4) of the Prisons Act
—~ to ensure that such prisoners be subject to mandatory parole. This point
needs to be stressed not only because some judgments of the Court of
Criminal Appeal appear to have proceeded in ignorance of the existence of
the mandatory parole provisions available in N.S.W. but also because
extra-judicial pronouncements by some judges also presuppose the
non-existence of these provisions.
Should a prisoner’s antecedents alone determine whether a non-parole
period is refused? The Act provides that “the antecedents or nature of the
offence” might dictate to a sentencer that a non-parole period should not
be fixed. It looks as if two separate tests exist; but I have not detected any
offence which is treated by sentencers as disqualifying a prisoner from
obtaining a non-parole period as part of his sentence. Indeed even prison
escapees are often given sentences with a non-parole period : Slarcsman and
Others (I 1/5/73) —— following Hump/tries. States other than N.S.W. provide
that a non-parole period may be refused when “the antecedents and nature
ol the offence” so warrant: this means that a single test with two
components has always to be applied. How this test is used in \\’.A. can be
t
 
s
f
r
‘
v
m
k
-
i
u
Ay
n-
«5
.'
.;
-
'
r
P
W
d
‘
n
no
“.
..
.
“
"
"v
an
”A
.“
,
$
4
.
.
w
»
.
.
-
.
r
m
w
M
M
n
 
 Commentary 31
seen from the recent decision Ugle v. Ruthven (8th April, 1974). That case
involved the sentencing of prisoners with respectively 40 and 70 previous
convictions but the Supreme Court held that, deSpite the fact that their
antecedents did not favour the prisoners, there was nothing in the nature of
the offences under consideration (escaping from custody, stealing and
illegally using vehicles) “to Suggest that the primary rule that a minimum
term is mandatory should be departed from”.
Because N.S.W. has a statutory scheme of mandatory parole and
because the legislature intentionally altered the wording of the Victorian
provision (which it otherwise adopted) by changing “and” to “or”, it is
submitted that N.S.W. judges can afford to refuse non-parole terms in many
situations where they are fixed as a matter of course in other States. Only
in this way can proper sc0pe be given to the provision of 5.41 (4) of the
Prisons Act which was born in the same parliamentary session as that which
gave New South Wales its Parole of Prisoners Act to,which it was so clearly
intended to be complementary.
(ii) How does a Trial Judge determine the Length of the Non-parole
Period?
Courts in New South Wales have tended to occupy (or preoccupy)
themselves with questions concerning the length of the non-parole period.
There seems to be something fundamentally wrong with such an approach.
Should not the primary concern rather be with the period at the end of
the sentence — the possible maximum period that a prisoner might
profitably Spend on parole? if we agree that the main function of parole is
to assist the offender to resettle himself into the community (i.e. to
become rehabilitated) then it seems impossible to argue against the view
championed by Mr Justice Barry that this can be done (if it can be done at
all) within a maximum conditional liberty period of two years. In other
words a case cannot be made out for releasing a prisoner on parole for a
period longer than two years. Any longer period is not only useless but also
oppressive. Victoria has accepted this basic philosophy. In that State when
judges impose sentence they almost mechanically deduct two years from the
total sentence to arrive at the parole eligibility date. This enables the Parole
Board to release prisoners for sensible parole period. It is appreciated that
though this appears the soundest method for determining non-parole
periods, in the case of long sentences it does not harmonize with remission
regulations.
There are two solutions to the problem. Firstly, the remissions scheme
could be altered; secondly, prison sentences could be significantly reduced. I
am not convinced that a sentence of more than five years can ever be
justified. if this were the maximum sentence available to the courts then a
parole Scheme which adOptcd the Victorian philosophy (but which in
addition was supported by viable assistance and supervision schemes) would
seem very sound. How the State should deal with dangerous criminals after
their sentence is a matter which cannot be explored here, but we must not 
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lose sight of the fact that the State does not at present have any scheme
for treating such prisoners after they have discharged either short or long
sentences.
It seems important that every prisoner serving a sentence of two years
or more should have a period of gradual adjustment to the community —
preferably beginning with day parole (work release) and then followed by
full parole. Ideally decisions on either type of release should be left with
the Department of Corrective Services; the Parole Board should not exist.
It also goes without saying that only in the most exceptional case
should a trial judge fix a non-parole period if the sentence is one of less
than two years — should a particular short term prisoner require parole
supervision we can trust the Commissioner of Corrective Services to apply
the provisions of the Prisons Act 5.4] (4).
It does not seem out of place to draw attention to two vital factors
concerning the administration of parole in N.S.W. which seem to have
received virtually no attention in discussions of parole in that State:
1. Even before Porto/esi non-parole periods in N.S.W. were
“relatively short” compared with those in other Australian
States. They were 50 per cent or less of the total sentence in
94 per cent of the cases. See my table at p.74 of Parole in
A usrralia.
2., In both Pormlcsi and Sloane the Court of Criminal Appeal
asserted that whatever function might be served by the
non-parole period its termination was not a release date for
prisoners. The Court must have acted on information Obtained
from out-of-date reports of the Parole Board in those days when
only 50—60 per cent of prisoners were released on their
eligibility date. As early as I971 the Board publicly announced
that it would treat the parole eligibility date as presumptively
entitling release — indeed some 85 per cent of prisoners in
N.S.W. are now released on or near their parole eligibility date.
We have welcomed the High Court decision for rejecting the Porto/esi
doctrine and have expressed our dissatisfaction that the Opportunity was not
taken to lay down practical guidelines in the fixing on non-parole periods.
Because the decision was prepared hastily it unfortunately suffers not only
from a general lack of elegance but it also contains various otherwise
inexcusable errors of detail. An appendix drawing attention to the principal
errors is attached.
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APPENDIX:
Errors of fact in High Court’s Decision.
I.
b
)
“To interfere with (the full) sentence is not within the authority of
the paroling authority. Its authority is to release the prisoner
conditionally from confinement in accordance with the sentence
imposed upon him. The sentence stands and during its term the
prisoner is simply released upon conditional parole. Indeed we think it
is a misnomer to refer to a minimumsentence and a maximum
sentence. In truth there is but one sentence, that imposed by the trial
judge, which cannot be altered by the paroling authority.”
The High Court appears to put forward this thesis as one of general
application. It is simply not true as regards the position in N.S.W. In
that State the paroling authorities have unlimited power to alter the
sentence imposed by a trial judge — though they cannot alter the
non-parole period. Thus, for example, if a trial judge imposes a
sentence of 10 years with a non-parole period of 1 year the Parole
Board can effectively reduce the 10 years sentence to one of 2 years
by simply specifying a parole period of 1 year and releasing the
prisoner on his parole eligibility date. Theoretically the Parole Board
can increase a trial judge’s sentence as well as reduce it — just as the
Executive C0uncil can increase a sentence when exercising the
prerogative of mercy.
Until a non-parole period has expired the Governor-General cannot
'release the prisoner. All Australian parole legislation expressly states
that it in no way interferes with prerogative powers; so the
Governor—General can at any time release a prisoner serving a
Commonwealth or Territories sentence.
The High Court claimed that in Queensland “the legislature has made
the power to fix a non—parole period to operate as a restriction upon
the paroling authorities.” This statement is correct if applied to the
parole legislation of South Australia but not that of Queensland.
Amendments made in I97] were designed to enable courts to fix
shorter parole periods than those legislatively prescribed. It is true that
in my Parole in Australia I suggested that the legislation as drafted
could perhaps also Operate as a restriction upon the paroling
authorities, but that was NOT the purpose of the amendments.
Since Power was sentenced to a term of imprisonment of less than
two years, the prescription of a non-parole period in his case might
seem to clash with the principles stated by Blackburn .l. The High
Court did not criticize those principles yet saw no “error on
principle” in this sentence. Perhaps this should be interpreted as
meaning that sometimes it is appropriate to specify a non-parole
period even if the sentence is one of less than two years and that
sometimes a trial judge may refuse to take probable remissions into    
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account when setting the non-parole period. The Court did notexplain why it thought this was such a case.
5. The~ High Court pictured parole as something which prisoners earnedby'their conduct in prison — a reward, as it were, for good conduct.(This picture can also be detected in the judgment of the trial judge.)Since nearly every prisoner behaves himself in prison there is as amatter of fact a high (though not necessarily a significant) correlationbetween release 0n parole and prison behaviour. l1 is submitted thatnormally prison behaviour should be one of the least importantfactors considered by a seriously minded Parole Board when decidingto grant parole — the reward prescribed for good behaviour is thegranting of remission .
‘
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DISCUSSION
Chairman
The paper that Mr Justice McClemens was asked to prepare was
originally intended to be entitled “The Specification of the Non-Parole
Period” which is the central or one of the central questions of this whole
field of activity.
i wonder if i might depart from my brief for a few moments and
invite the Deputy Chairman of my Board, the Chief Judge of the District
Court Bench, Judge Staunton.
His Honour Judge J. H. Staunton, QC.
Chief Judge of the District Court of New South Wales.
May 1 make a few general comments abOut the subject of“specifying
a non-parole period”. i think' it is perfectly correct to say, as the Chief
Judge at Common Law has said, that there was considerable judicial dissent
as to the manner in which Portolesi and SIOane's cases should be applied
and His Honour Judge Goran has dealt with that kind of dissent in his
comments. i think it is fair that there was no secret that many Judges of
both the Supreme Court and the District Court could not personally agree
with these decisions and that they preferred the judgment of Mr Justice
Begg (dissenting) in Sloane’s case, and particularly with the emphasis that
he placed upon the diseretion of the trial judge. However, Judges, as duty
bound, attempted to give effect to these decisions and in some cases with
what may be thought to be unusual results. in one case I recall a Judge
sentenced a man to 5 years penal servitude and with a non-parole period of
6 months. Now 1 learn here tonight that the Honourable the Minister would
apparently see nothing incongruous in that, but many of us found it very
difficult to understand how a heavy sentence of 5 years containing, as ‘it
might, elements of punishment, deterrence and the protection of the
community, could result in the person being required to serve perhaps no
more than 6 months gaol. This is because, obviously, many Judges did not
share the Minister’s understanding of this Act. They did not have the view
and, l venture to Say in view of the High Court’s decision, do not have the
view that the non-parole period should not have in it some element of
punishment and deterrence. I was interested to hear Professor Roulston
speak of his belief that Portolesi is not dead or that there is no “Demise of
Portolesi”. i think that the Institute is indebted to Mr Rinaldi for going to
the trouble of preparing this paper and making it available. Mr Rinaldi
mentions that the High Court has left unresolved two practical questions.
When should a Judge not set a non-parole period and how does a trial
Judge use his diseretion when selecting the non-parole period? It is with the
answers to those questions that the trial Judges need guidance. So far as |
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am aware there are no figures available on this particular matter but i think
any District Court Judge and, of course, the Parole Board itself has had
ample experience of offences being committed whilst the offender was on
parole, or offences committed after the expiration of the parole period
where the offender has had a relatively short non-parole period and has
been released on parole. New I do not mean to say that because of these
things the Act has failed or anything like it, but I must say that I am yet
to be satisfied that the ﬁxing of relatively short non-parole periods in
obedience to Porrolesi’s decision achieved better rehabilitation results.
There are other criticisms that might be made about Porrolesi's case.
One unfortunate impression that one gains from the decision, at least from
one judgment, is that if the prisoner’s conduct is not good on parole he
automatically served the balance of his sentence. Now, of course, that is
not correct because unless he was serving another sentence requiring his
dentention for a further minimum period he became eligible for re-parole
on his original sentence, and Mr Morony and the Chairman will correct me
if I am wrong, but l understand the practice of the Parole Board is to
re—examine cases of prisoners whose parole has been revoked within, what I
would have thought was a reasonably short time of something like 6 or l2
months.
Despite the title of Mr Rinaldi’s paper I think Porto/esi’s case had a
profound effect upon the Judges of this State and I am not speaking now
of the difficulties and confusion that arose, and have been so well remarked
upon by His Honour Judge Goran, but I believe that the effect of having,
if i may say so, three powerful intellects look really for the first time at
this question of parole and the philosophy behind it has brought about a
re-examination by the Judges of the whole concept of parole. There were
undoubtedly before Portolesi’s case, I firmly believe, too many sentences in
which the consideration of parole was not adequately reﬂected. Too many
sentences in which half the period of the sentence was specified to be the
non-parole period and I believe that Porrolesi’s case achieved a very great
advance in thinking in this State in its discussion of these matters.
On the other hand l wish to make it clear that I believe that the
High Court’s decision will be welcomed by sentencers. It will not, in my
view, automatically result in much longer non-parole periods. Nor should it.
it will not, of course, be welcomed by those who believe that prison is not
the answer to offenders or who would either have prisons abolished or
prisoners at large to the detriment of the community after very short
periods in gaol. But the decision I believe will provide the basis for a better
balance between the competing needs of community protection on the one
hand and the rehabilitation of the offender on the other.
Chairman
Mr Justice Blackburn who was the Judge from whose decision the
Appeal was made to the High Court in the case referred to as Adams and
Ors. will say a few words to us. He is a Judge of great experience, formerly
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of Darwin where he carried the whole of the Supreme Court jurisdiction for
a long time and now in the Australian Capital Territory.
The Honourable Mr Justice R. A. Blackburn
The only thing I would like to say in this discussion is that it seems
to me that the question of whether the true basis of sentencing is
rehabilitation, or punishment, or deterrence, or something else, is beside the
point. I do not wish to venture on theories of punishment now, and I
would not dare to do so, except to express a very amateurish view that it
seems to me that in every sentence every one of those elements must play
some part. The question is only what is the greater emphasis from sentence
to sentence. I cannot, with great reSpect, agree with Mr Justice McClemens’
view that the result of the High Court decision is to give greater emphasis
to the punitive element in punishment and to take away the idea that there
is a rehabilitation element in a sentence. 1 myself do not necessarily
understand it that way at all. Several people tonight have said that it is
desirable that the non-parole period be as short as possible. This seems to
me to be indiSputable. It is most desirable that the sentence be as short as
possible; and, of course, for “possible” read"‘proper” because “possible”
cannot possibly be taken literally. It is obviously desirable that every
sentence be as short as is proper because otherwise you have the morally
monstrous situation of somebody being incarcerated, or in the position of
being able to be incarcerated, for a longer time than is proper.
The question, it seems to me, is not should the non-parole period be
no longer than is proper. The question is should making the non-parole
period “relatively short” (by which I understand the Full Court of the
Supreme Court of New South Wales to have meant “short" in relation to
the maximum sentence fixed) be a principle which in the normal case is
applied. As I understand it, or understood it, that was what the High Court
said should not normally be a principle. No one would diSpute that
rehabilitation is of tremendous importance. No one would diSpute the
desirability of reducing the prison population. But the question is “Do you
have to take account in every case, except for exceptional reasons, of an a
priori principle that the non-parole period should bear a relatively small
proportion to the full period?”
It seemed to me, in deciding Lyons’ case at ﬁrst instance, that that
should not be a principle and it seemed, with the greatest respect, that that
was the introduction into the interpretation of the Act (or in our case in
the Australian Capital Territory the Ordinance) of a principle of sentencing
which was a new one, which had not been suggested by the Lesiglature
itself; and it seemed to me, above all, that aS'soon as you do introduce
that principle you shift the balance of responsibility from the Judge to the
Parole Board. The Judge’s function is left as stating a maximum beyond
which imprisonment will be illegal and then exercising a discretion in a few
exceptional cases to nominate a non-parole period which is morelthan
relatively short; whereas it seemed to me that the prOper view suggested by
the Ordinance was that the Judge should use his discretion within a range.
 _ V _.__.._.—r_-«-—-—
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He could not be sure that whether the sentenceshould be, say, 5 years or
7 years as the maximum period and at that stage the Parole Board takes
over. That has seemed to me to be the limit of the controversy, and I do
not see that the controversy about rehabilitation or punitive values in
sentencing is the point at all.
Mr R. J. Marr, DFC Q.C.
Solicitor General of New South Wales .
There are some matters I would like to raise for consideration in
relation to what was said by the Senior Public Defender, Mr Purnell. I
understood him to say, in relation to the philosophy of sentencing, that itis his view that people should be put “backinto the community as soon as
possible and yet serve their sentences”. I find it a little difﬁcult myself to
understand how one can reconcile those particular aspects and I would like
to know how it is that Mr Purnell considers those two matters can be
reconciled.
The second matter in relation to Mr Purnell’s very learned remarks is
that it is said that as at the 24th July 1974 more than 10,000 pe0ple were
under the care of the Corrective Services Department and of those 10,000
persons one third of them were in custody and the other two thirds were
being supervised in the community. I made a note of Mr Purnell’s remark
and he said: “That is penal reform.”l would like to know what Mr Purnell
means in that context when he says that penal reform is demonstrated by
the fact that one third of the persons are in custody and two thirds are
under supervision in the community. Can it be, by reason of those
particular matters themselves, that some particular principle of penal reform
is demonstrated?
The other questions are ones which relate to His Honour the Chief
Judge, Judge Staunton. I understood Judge Staunton to say in relation tothe decision in Lyons, Selenski and Power there were two criticisms of thatparticular decision. That it did not give any guidance either as when not tofix a non-parole period or, also, as to the length of the non-parole which
should be fixed. Does His Honour the Chief Judge not consider that theParole of Prisoners Ac! itself provides sufficient guidance in relation to theﬁrst matter when it says that the sentencing Judge will be entitled not tofix a non-parole period where he considers it is proper to take thatparticular course, having regard to the nature of the offence or theantecedent character of the person convicted?
Does His Honour not consider that it would be much better, bearingin mind the discretion of the sentencing Judge, to leave the test in that
particular form?
In relation to the second matter mentioned by the learned ChiefJudge, when he referred to the elements to be taken into consideration inthe fixmg of the non-parole period and said that no guidance was
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enunciated in the decision of the High Court in Lyons, Selenski and Power,
does he not consider that there again it is the discretion of the sentencing
Judge — a very wide discretion that is reposed in him —- to which one
should have regard and is not the test which was enunciated by his Honour
Judge Goran perhaps the correct one — that is, that the important element
is the element of punishment and deterrence but bearing in mind the fact
that a sufficient period of time under supervision should be allowed to
enable a person who has been serving a custodial sentence to be
rehabilitated in the community?
Mr H. F. Purnell, QC.
What I was saying, Mr Marr, in the first instance, was a mere echoing
of what others better qualiﬁed than I had said, on the basis that those
people who are released on parole are still in effect serving. their sentences.
That brought my comment that they were in fact then serving their
sentence in the community. It might be a bit difficult from the point of
view of English expression to follow that, but what I meant to convey was
what His Honour Mr Justice Jacobs, now of the High Court said in
Porto/esi (I believe it was) that these people when released were in fact still
serving their sentences. It is my view and the view of others better
informed than I, that they are in fact still serving their sentences even
though they be in the community, because there is still a sanction over
their heads.
Now, as to what l understand you to say, the figures that I quoted
were in fact the figures quoted by none other than the Honourable The
Minister and those ﬁgures support the proposition that one third were then
incarcerated, two thirds were out serving their sentences in the community
and that this was in complete contrast to what had been the position some
6 years before. I went on to echo what the Minister had said, that: “That
to me is penal reform”. I am blaming him because I adOpted what he said
and I_ support him entirely.
His Honour Judge J. H. Slaunton, QC.
Mr Marr has asked me to deaJ with the question of when should a
Judge not set a non-parole period in the light of this decision of the High
Court. I think Mr Rinaldi has correctly stated in his paper that we do not
get any guidance about this from the Court. However, I would approach the
problem from this angle; what reasons, to be found in the nature of the
offence or the antecedent character of the offender, determine the refusal
to fix a non-parole period? l personally have difficulty in practice in some
cases in separating the two conditions. The refusal to Specify a non-parole
period for the unregcnerate sex offender will be so much due to the nature
of the offence as to his antecedent character. On the other hand, the
rerSal to specify in respect of an illegal immigrant may be related to
antecedent character although, in reality, it is related to the fact that he
can be expected to be deported as soon as he is released. This seems to call
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for an enlargement of the circumstances in hich the Speciﬁcation of anon-parole perod may be refused. ' -' ‘
However, to return to the general matter of fixing or not fixing anon-parole period, I think it is pertinent to have regard to-the mostcommonly met with situation. Judges frequently have before them forsentence offenders who previously have had parole, which they may havesuccessfully completed or, on the other hand, have had revoked for somebreach of the parole order ~ often a further offence. There is always ahistory, an unfortunate history of earlier offences, fines and probation.When I say always, almost always. It may be said what is the use of fixinga non-parole period? Here is a man who did not take advantage of a servicethat was prepared to give him all that they could muster by way of ,supervision and assistance. Why shouldn’t I say: “No non-parole period”? l 3‘think the answer to that by most, if not all, of the Judges of the DistrictCourt is that if there is some prospect of rehabilitating him he should begiven a chance, because there is the firm belief that the system does workand that even if that particular person has broken down on a previousoccasion the system is good enough to have a chance of reclaiming him.
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As to the second question of how the Judge uses his discretion inselecting a non-parole period, briefly, I think it can be fairly said that theg question he asks himself is what is the minimum period this man should? serve as punishment. In the case of the shorter sentences this often meansabout half the sentence — in longer sentences somewhere between one-thirdand one-half or somewhat more. Variations on these appmaches will occurI for special reasons advanced about individual offenders and these can be so5 diverse and variable as to be impossible to generalize about. But,‘ undoubtedly, where the offender is going to gaol for the ﬁrst time extraweight will be given to subjective matters. Beyond this it is reallyimpossible to be Specific.
 
wa
y-
:1
1:
'
m
'
d
2
,
”
?
 
 Functions of Parole Board 41
.FUNCTIONS OF THE PAROLE BOARD
Mr J. A. Morony
A member of the Parole Board of New South Wales
My, task in the seminar is to set down the role of the Parole Board in
the granting of parole and the other responsibilities relating thereto with as
much emphasis as seems practicable upon the areas which are either
incompletely understood or contentious. l have endeavoured to concentrate
my comments on the functions of the Board itself; the requirements
imposed upon the Courts and the tasks undertaken by the Field Service are
only tangentially involved.
It is essential, however, that the difference in philosophy between the
New South Wales law and practice and that of other States (or for that
matter, of other countries) bearing upon parole be clearly understood. It
will be known that most administrations refer to “minimum sentence” and
it is not uncommon for pe0ple in New South Wales to use the same
terminology. This is incorrect and in some ways dangerously misleading. The
phrase “non-parole period” and the phrase “minimum sentence” are
synonymous in some reSpects, but it is essential for the proper
understanding of the law in New South Wales to realize that the term
“minimum sentence” relates to a sentence to be served. The “non-parole
period” relates to the release to freedom of a prisoner who has been
imprisoned. If there be one sentence, the distinction is negligible, but where
there are multiple sentences, either cumulative, or partly cumulative and
partly concurrent, the distinction is pertinent. It is the common practice in
statutes relating to minimum sentences that there be a kind of table of
precedence as to what minimum term comes first, or second, and so on.
Where the‘ essential ingredient is the release of a person, it is logical to add
all sentences together so that the offender is viewed as serving a total, or
aggregate, term of imprisonment. The non-parole period is then Specified on
the totality of his sentence. It is probably this factor more than any other
that has required the inclusion of Section 4A in the Statute. it is not
uncommon for a Court to impose a sentence of, say, six months
cumulative, thereby increasing a sentence of two years to one of
two-and-a-half years, but to feel that no specification of a non-parole period
is necessary because the sentence that Court has instantly imposed is less
than one year. Looked at in the light of the foregoing material the error is
apparent: the sentence has become one of two-and-a-hall‘ years.
However, a prisoner sentenced to more than twelve months
imprisonment has a right to have specified a non-parole period (unless, of
course, the Court decides for the reasons set out in the Statute, to decline
to specify one) and once the non-parole period has been specified, the
prisoner has the right to have his release on parole considered by the Parole
Board before the expiry of that period. He has no rig/II to be paroled.
The Board views its responsibility to consider the case prior to expiry
of the non-parole period very seriously indeed, and feels that it must
consider the case strictly in accordance with the provisions of the law. At
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times, of course, it is necessary for a final decision to be deferred by the
Board simply because all the information necessary for an informed decision
is not available to the Board, but the Board is conscious that a deferment
solely for the accumulation of additional particulars is itself a denial,
temporarily, perhaps, of parole and therefore does not take such decisions
lightly.
It is of course quite distinct from the case in which deferment is
regarded as an apprOpriate decision to be made; to enable the prisoner to
improve his attitude within the prison, or to complete more Satisfactory
post-release arrangements, or for a similar reason. The Board has three
decisions which it can make; that of deferment has already been mentioned.
The others are to grant parole or to deny parole and the Board is inclined
to grant parole where: (a) the prisoner has need of assistance, guidance and
supervision after release; (b) he is well disposed to accept these aids in his
re-establishment; and (c) there is Sufficient time for those objectives to be
realized.
In the United States of America, the administrations of some States
exclude prisoners convicted of certain offences frOm any consideration for
parole. This also occurs less frequently in Australia. The New South Wales
Act provides exceptions which are set, out in Section 2 (ii) of the Act. The
exceptions are (a) imprisonment in default of a pecuniary penalty; (b)
imprisonment for the maintenance of wife or children; or (c) imprisonment
of an habitual criminal; (d) those detained during the Governor’s Pleasure
and (c) life-sentence prisoners. The reasons for these exclusions seem clear;
the pecuniary penalty cases are men who may secure their release at any
time by the payment of money; in any case the penalty imposed by the
Court is a pecuniary one and not one of imprisonment. The habitual
criminal surely falls within the scope of the provision in Section 4(3) that
a non-parole period is not specified if the antecedent character of the
prisoner does not merit it and in any event there is built into the Habitual
Criminals Act of 1957 a kind of mini-parole system. The remaining
categories are people serving sentences of indeterminate duration and there
is no basis, therefore, upon which a non-parole period could be fixed. Each
of the last three groups is reported upon following reference to the BOard
by the Minister in terms of Section 7 of the Act. In passing one might
emphasize that the release of any such prisoner is not on the authority of
the Board. It is by the executive Government, perhaps upon the
recommendation of the Board, but to refer to Such people as being “on
parole” is a misnomer. Release on parole in New South Wales iS Simply and
exclusively release pursuant to Section 6 of the Parole of Prisoners Act.
One is aware that parole iS an ordinary dictionary word but if one iS
talking Strictly, one should limit one’s use of the word to the Operation of
5.6.
The Board is always diSposed when considering the case of aprospective parolec to grant rather than to refuse parole. Where the reports
concerning him are not regarded as sufficiently good it is likely to defer for
improvement rather than to refuse.
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At times the shortness of the period elapsing between the expiry of
the non-parole period and the date of ordinary release by remission is so
short that a deferment is impracticable. '
During l974, to the end of July, the Board has reached decisions
concerning the granting oredenial of parole in 837 cases; in 623 cases parole
was granted and the remainder were refused.
The Board, has always regarded itself as an instrument of executive
Government rather than a judicial body. Although it cannot function
without a Judge as its Chairman, and for‘ its decision to be effective, it
must have concurrence of the Chairman, nonetheless, it is at all times
thought that the judicial aspects of its work have already been carried out
by the Court which imposes the sentence and 'sets the non-parole period.
For these reasons, the Board does not concern itself with the nature of the
offence except where the nature of the offence is part of a pattern of a
history of perverted criminal behaviour. But when the Board is reporting in
terms of Section 7 the nature of the offence and the circumstances
surrounding it are of the essence of the_consideration, particularly as, with
both life-sentence prisoners and Governor’s Pleasure prisoners, there is no
alternative sentence which could have been imposed by the Court.
There are three areas of contention which are usually raised when
people are seeking improvements to the Act, and, brieﬂy, one must touch
upon them. The first is that every prisoner being considered for parole
should appear before the Parole Board. The Board would have no
philosophical objection to such arrangement but it would be a tremendous
waste of time. Most prisoners eligible for parole are granted parole and their
views are always presented in two ways: firstly, by their own
representations and, secondly, through the interviews with the Probation and
Parole Ofﬁcer° If the Board thinks it would be in a better position to make
a judgment by interviewing the prisoner, it will do so, but it is hesitant to
substitute its own judgment in one brief interview for the professional
opinion of a staff which may well have carried out prolonged investigations.
One must distinguish cases under 5.7. The Board invariably interviews
life-sentence prisoners and Gmernor’s Pleasure prisoners before it submits a
recommendation for release.
The second area is the contention that priSoners should be represented
before the Parole Board. Apart from the circumstances set out in the
preceding paragraphs, there is the additional factor that the Board does not
act in a judicial capacity and representation to it would not be on any
question of law but would simply be a reaSoned statement in support of
the grant of parole. The Board always welcomes such a statement but does
not see any Special benefit ﬂowing from legal representation or advocacy. lt
prefers representations to be in writing so that it may consider them at
leisure and may refer aspects for opinion and validation.
9l949—4
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The third area of criticism is that the prisoner should be told of the
reasons for the Board’s decision. if the prisoner is being released he is
probably no longer interested in the reasons for the Board’s decision. If he
is not being released at his own request (as about 50 per cent of refusals
are) again he is not interested. Where there is a deferment it is invariable
that the Board will cause the prisoner to be informed of the deferment and
the reason for it. If the deferment is occasioned by prison attitudes, the
Superintendent of the prison informs him; if the reason is one related to
the post-release planning he is informed by the Probation and Parole
Officer. One of the difﬁculties of furnishing reasons is that the Board of
five members considers all aspects of each case and what may be persuasive
in granting or refusing parole to one member may be much less persuasive
to another; what may be of prime importance to the decision-making of
one member may be inconsequential in the view of another; in fact the
decision is generally a consensus of five Opinions arrived at individually but
based upon a series of reports from experienced, professional ofﬁcers. It
would be well nigh impossible to set down all reasons with precision.
Notwithstanding the attention already given to the judgment‘ in
Porto/esi’s case and particularly by the High Court, it is probably necessary
to make some comments from the point of view of the Board itself. I’
think that the Board would probably have said that, while it agreed that
the judgment in Porrolesi was fair as far as it affected Portolesi, it
obviously had doubts about some of the implications. One very important
implication is that which, not only in Porto/esi’s but other cases, has been
expressed often by the Court of Criminal Appeal as saying words like “the
specification of the non-parole period simply means that the specification
sets down the earliest time at which the Parole Board may consider the
question of your release”. There seems to be a very strong feeling in the
minds of some Courts that the specification of a non-parole period simply
brings the matter before the Board and that perhaps more frequently than
not the Board refused to grant parole. One must never overlook the fact
that, at any rate to the prisoner and to his family, the Speciﬁcation of a
non-parole period is tantamount to saying that it is probably the time that
he will come out of prison. Deferment against this background can be to
any of them a dispiriting and traumatic experience. The Board must accept
that the head sentence is the Court’s estimate of the sentence which,
objectively, the crime calls for; the non-parole period is the subjective
estimate of what the Court thinks of the offender and the Board must act
accordingly.
The dictum in Porto/esi's case concerning “relatively short non—parole
periods” tends to hide the fact that two people convicted together of the
same crime may well merit non-parole periods of unequal length, depending
on, for instance, comparison of previous records. This is the situation which
has received some accentuation from earlier judgments of the Court of
Criminal Appeal. For instance, Osborne’s case, reviewing a pronouncement
as an habitual criminal on the basis that there should have been a
non-parole period. and this, notwithstanding that “antecedent character’,’ is
one of the two reasons why the non-parole period should not or may not
be specified. The Parole Board is constantly concerned with judgments of
individual cases as well as statements of policy from the Court of Criminal
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Appeal. Although eachfof these is very much the concern of the Board it is
unusual for the Board to be consulted about its policy. ‘
To the' writer perhaps the most worrying of the Board’s powers, is
that of revocation of parole orders. The revocation of a parole order is a
dire penalty upon a discharged prisoner.‘ There is, of course, no question
that a person who commits an indictable offence during 'the period of a
parole order should have the order revoked. The Act provides that this is
mandatory whenever there is a subsequent sentence of three months or
more for an offence during the parole period. It seems a pity that a man
on parole after say, a homosexual offence, who is convicted of driving a
motor vehicle during disqualiﬁcation may have his'order revoked if the
sentence for the driving offence is one of three months. On the other hand,
the order of a' person On parole following a conviction for culpable driving
might well be. revoked following a ﬁne for drunken driving. It does seem
that the Board might be allowed a little more discretion than it has been in
this area. ' ' '
However, if a person has broken the law while he is on parole, he
must expect to suffer some consequences, but the man who avoids
supervision during that period whilst not breaking the law seems to present
problems of a different kind. New South Wales is geographically a large
State and there are many parolees required to keep in touch with their
supervisors. Like many other peeple parolees are frequently somewhat
illiterate and have the distaste for writing letters often found among such
people. Apart from the ordeal of letter writing we may well think of
parolees as a group who are nervous of return to prison. A minor
infringement of the law or even a small brush with the local police may
scare the parolee into running away from supervision, leaving the Board
little reom to do other? than revoke. Once the parole order has been
revoked and the warrant issued for the man’s arrest and recommittal to
prison it remains in existence for years, even though it cannot be executed
outside the State. When a man, having removed liirnself from supervision is
in fact known to be in another State, revocation seems to be even more
futile and yet what is the alternative?
To conclude this paper one would suggest that perhaps there are some
primary issues upon which the Board might be strengthened. They are:
l. the provision of a measure of reciprocity between the States not
only for the supervision of parolees but for the imposition of
sanctions against violators;
I‘
J
. the clarification of the parole laws of New South Wales and the
Australian Government, particularly those operative in the
Australian Capital Territory;
3. a clearer understanding of the philosophical difficulties which
. underlie the principles of Section 4A; and
4. the possibility of avoiding revocation of orders for failure to
honour the supervision conditions of an order except after the
parolee has a chance to offer reasons in extenuation and
explanation.
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PRESENTATION OF PAPER
Mr J. A. Moronv
I knew the original title of the seminar thi
s evening was to be an
“Examination of the System of Parole in Ne
w South Wales” and I prepared
my paper on this basis. What I did was t
o consider that there were some
misconceptions about what parole meant an
d to try to correct those, and
also to raise a few matters which I thoug
ht might well be adjusted. it did
not purport to do anything more than th
at. it is a simple, comparatively
brief paper which makes no attempt to cove
r the whole scope of parole.
1 agree with a number of the things the Mi
nister said. He said that
any parole system‘ (| think he meant any politi
cal system of any kind) needs
to win the acceptance of the community a
nd of those.people whom it
particularly affects. l suSpect so far as parole
is concerned he will never get
the complete acceptance of the community at
large. You will have them
with you, Mr Minister, in principle but not in in
dividual cases.
It is vital that the court should be complet
ely at one with the
Government over legislation which it must apply
° l‘think it is tremendously
important that the prisoner should accept the
system that is applying to
him. Let us make no mistake about this. It has b
een said in judgment after
judgment that all the ﬁxation of a non-parole
period does is to allow the
Parole BOard to consider whether or not it will rele
ase the'prisoner at that
time. This is perfectly true. This is exactly what
the Act does provide. But
we would be completely blind if we did not realise t
hat, once a non-parole
period has been set, the prisoner and his relatives and
his friends all have,
at least, high expectations that at that time he will be rel
eased. If he is not
released at that time he will be soured and I suppose the
re is nothing
harder to help than a soured prisoner.
There is another group also that need to accept pen
al legislation; the
prison ofﬁcers, and the probation and parole officers,
because if they
understand completely what the law is about they can interp
ret it prOperly to
the people with whom they are dealing day by day. They a
re not dealing
with broad generalities, they are dealing with the individual
’case of John
Brown and what they have got to interpret to John Brown
is the position
as it affects him. This is the point that Mr Justice McCle
mens refers to as
“judicial disagreement” over the Parole of Prisoners
Act. I think it is a
reasonable statement but perhaps it ﬂows from a reason that he
has not
given. The passing of sentences on prisoners, the granting of p
arole to
prisoners, all the things to do with prisoners are highly and int
ensely
individual. What is prOper for Portolesi may not be proper for someb
ody
else who got 3 years for breaking and entering in the Riverin
a. It may
simply not be apprOpriate. What was a perfectly approp
riate. decision in
l’ortolesi's case may not be in a superficially similar
case, creating
problems which arise from judgments laying down guideli
nes on matters
which are really individual and unique. Portolesi's judgment w
as given in
December 1972 and promulgated in February I973. I took out
from those
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prisoners who were granted parole during 1972 the average sentence in
every case and it was 3 years 0 months and 10 days, the average. non-parole
period in those cases was 1 year 1 month and 2l days. iThe average
non-parole period was mathematically 37 per-cent of the average head
sentence. Now in 1973 the average head sentence was 3 years 2 months 11
4 days, an increase of 2 months and -1 day, and the average non-parole period
was 1 year 1 month and 12 days, a shortage of 9 days. Perhaps the effect
of Porto/esi may have been more apparent than real. .
it seems to be open season on criticizing the Court of'Criminal
Appeal and the High Court tonight. My own feeling is that the judgments
concerning the Parole of Prisoners Act which were greatly misconceived are
those in Osborne’s case and Griffen’s case. Those of you who know them
will recall that these were two people who at different times' were
pronounced to be habitual criminals. The Parole 'of Prisoners Act also says
that one of the reasons why a non-parole period is not fixed is because of
the antecedent character of the prisoner. It seems to me that these two
things are directly in parallel. Nevertheless the CoUrtofCriminal Appeal in
each of the cited cases, at different times, remOved the pronouncement as
an habitual criminal in order that they could specify a non-parole period. I
would suspect that the Court of Criminal Appeal may not have been aware
that the Habitual Criminals Act has a kind of mini-parole system built into
it, that any habitual criminal may be released notwithstanding his record
after he has served two thirds of his sentence and must be released after he
has served ﬁve sixths of it. In my view this is the more dangerous of the
“guidelines” laid down by the court, more dangerous than Portolesi,
May l make a very brief reference here to a couple of things that
were said earlier in the evening. l‘was quite surprised to hear great stress
being laid on “imprisonment which is punitive” and imprisonment which is
rehabilitative. It was Jessica Mitford who recently wrote a book called Kind
and Usual Punishments. l do not know any imprisonment that is not
punitive and I do not think anybody else does. If a sentence is punitive,
isn’t the punishment perhaps part of the rehabilitative process?
I think what 1 need to stress is that people pay a little more
attention to the meaning of the words they are using. Tonight inanumber
of places and a number of times the words “minimum sentence” and
“non-parole period” have been used as though they were completely and
absolutely interchangeable. They are, in fact, nothing of the kind. The New
South Wales legislation was prepared on an entirely different basis from the
basis on which the Victorian and Western Australian legislation was prepared
and, for a different reason, from which the Queensland legislation was
prepared. If you have a minimum sentence what you have, of course, is
something conditioned to the sentence which the Judge passes. It is, as it
were, a fraction of that sentence and if he imposes three or four sentences
he fixes three or four minimum terms and in fact the Act has a kind of
table of precedence in which the minimum terms took their order; which
came ﬁrst, which came second and which came third. New South Wales
looked at this from a different point of view, going back to what I said
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earlier about the individual. What New South Wales looked at was that you
had a person imprisoned and you were considering whether he should be
released, not whether his sentence should be remitted. Not whether his
sentence should be vacated but whether he, a person, should be released.
There seems to me to be a considerable philosophical difference and this is
whence much of the misconception that we find in courts and among
ofﬁcers seems to spring. The danger section, in the Act, if I may become
entirely technical, is Section 4A. This is the one that talks about original
sentences and additional sentences and the trouble with s.4A is that the
words that are used in it are ordinary dictionary words and they can very
easily be ambiguoushlf you could give them Latin mames or Chinese
characters or something to indicate precisely what you mean this would
probably overcome the problem. But when you are talking about an
“original” sentence, what db you mean? Take, for instance, a Very common
Occurrence. A man is« sentenced, the non-parole period is fixed, he is
released, he is returned to prison on revocation then he comes up on
another matter and the Judge on the new matter is specifying a new
non-parole period and he has before him a man already under sentence.
What does “original” sentence mean? I am sure it was intended to mean
that the non-parole period would,date from. the date upon which he
entered into custody to undergothe current aggregate sentence. But it is
just as easy to believe that the “imposition" of the original sentence was on
the date that it was imposed before he ever was paroled. This causes a lot
of confusion. We had one Judge who referred to the situation as being
something like Alice in Wonderland and the case that he gave to .the Parole
Board was very like Alice in Wonderland, indeed, because he had fixed a
non-parole period that had expired 5 or 6 months before he fixed it.
The other thing is an additional sentence when there is an original
sentence; what does .“a'dditional” sentence mean? I have always thought it
meant anything that made the original sentence longer; it was additional.
But this can be interpreted in all sorts of different ways and it is
interesting, as an aside, to realize that it is only when an additional
sentence is imposed that a non-parole period already in existence can be
varied. A man having 7 years from one Judge with a 3 year non-parole
period received a 4 year concurrent sentence (one that fell completely
within the 7 years) which did not become additional in the sense that I am
using the word, but the Judge imposing the second sentence extended the
non-parole period. I doubt very much whether he has power to do this.
Originally in 1966 it was thought to be understood, but by 1970 it was
quite clear that it had not been. An attempt was made to draft a better
section but the substituted section does not seem to be much better; it is
still causing as much trouble. This is what I mean by misconceptions. There
are problems of this kind and I think we have got to try to work out what
the words, in fact, mean.
The Board’s main purpose is to decide whether to grant parole or to
refuse parole. It has to consider the case before the non-parole period has
expired and it is most meticulous to do this. It has then to reach its
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decision. Some of these decisions are extraordinarily hard. The Board’s
decisions are not easy even on the point that His Honour the Chief Judge
made earlier on the.question of pe0ple where orders were revoked. As
illustration, a man had been on parole for about 12 months, and was going
along well. He illegally used a motor car — he was not charged with
larceny. He appeared at Petty Sessions and he was ﬁned $25.00. All the
facts were reported to the Board and the Board decided that in these
circumstances they would not revoke his parole; they would warn him and
see that he got intensiﬁed supervision for a time. Unfortunately he did not
understand, and when he was convicted he thought he was a certainty for
revocation and now nobody knows where he is. What he succeeded in
doing, of course, is making it almost inevitable that the Board must revoke
because they simply do not know what he is doing nor where.
I did say earlier that there are a couple of areas where help might be
given to make the Act more efﬁcient. One of them is that if a person
leages the State; he may be a Victorian whose family is in Victoria but he
is convicted in New South Wales. Now the question that arises is “ls he
going back to Victoria?”. Do you parole him or not simply'because your
Order in Victoria has no teeth in it? He might just as well have gone to
England so far as sanctions are concerned. You can ask the help of the
Victorian Service and they will willingly agree to help him, to supervise
him, to counsel him, but, our Act says that if he gets 3 months or more
imprisonment it is mandatory to revoke his Order. So, if he misbehaves and
gets 3 months in Victoria the Board must revoke his Order. Nothing
happens as long as he stays in Victoria, all you have achieved is a warrant
lying in Police Headquarters somewhere. I would think that one of the
things we need is to make a more effective arrangement as between States
for the policing of Orders. Efforts were made to do this 7 or 8 years ago
and Western Australia and Queensland passed somewhat reciprocal
legislation. No one knows whether it works or not because it has never
been used. Perhaps the answer to this lies very simply in using The Service
& Execution of Process Act and having that amended with the consent of
the States. Perhaps even more, and it is interesting that Mr Justice
Blackburn is here tonight, one of our biggest problems is with the
Australian Capital Territory. In one sense the Australian Capital is inside
New South Wales; that is what the prisoners think, and one could commit
an offence in Canberra, travel a few miles and commit another offence in
Queanbeyan. This committing of two offences in adjacent towns is not
uncommon and is usually met with because the Parole of Prisoners Act
covers both sentences. However, an Ordinance covers the Australian Capital
Territory residents and unfortunately the Australian Capital Territory
Ordinance bears little, if any, resemblance to the New South Wales Parole
of Prisoners Act.
Another thing that does concern me, and this goes back to what I
quoted to you a moment ago, is the man who has been fined $25.00 then
leaves for undisclosed parts. I do not know his full story at the moment. It
may well be that he has left home and job for fear of revocation. He has
created for himself an outlawry. Partly this may be due to the fact that the
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Board has power only to revoke an Order or to grant an Order. l wonder ': a
whether there isn’t room for an additional power to SUSpend an Order
designed so that it would enable the Board to issue a Warrant of- very .‘f~
limited duration by which theperson could be arrested and brought before ‘ ‘,
the Board who could then hear‘what he had to say. If they were satisﬁed
that he should be continued on parole, they could remove their suspension.
If the Board so decided they could revoke the Order but the matter would
be cleared up immediately. What happens now is that a Warrant is issued
and the man arrested 3 weeks or even 3 years later. He is immediately
invited to state why he did what he did, but by this time his original
departure is so far distant that there is a time-lag even in finding out
precisely what happened, in checking his explanation. -
Essentially the Parole Board functions by dealing with the individual
merit of individual cases of people for whom non-parole periods are set.
Everybody else who has spoken tonight has spoken in his own right. l‘am
Speaking solely because I am a member of the Parole Board, but wlﬁat l'
have said represents my views. If they also agree with the Board’s view that . '
is coincidental.
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COMMENTARY
. Mr G. D. Woods
Senior Lecturer in Law, University} of Sydney
Firstly, I should say that Mr Morony’s paper reflects his conscientious
attitude towards the duties he performs; those who know him are aware of
the tremendous effort that he puts into his job.
Secondly, I read the statistics he presented with some interest and I
calculated from the figures in his paper that the Board.makes some 35
decisions each week. Now I understand that that represents a part of a
larger number (perhaps double that or even sometimestriple that) of the
total cases which come before the Board in a particular week. I stand to be
corrected on this, but by that calculation and takingrinto account the fact
that the Board is a part-time Board (it sits, I understand, on Wednesdays
partly and fully on Fridays) it seems to me that there may well be a good
argument for the setting up of a second Parole Board or the establishment
of a full-time Parole Board. I know Mr Morony’s view on the first of those
alternatives is that a second Parole Board would produce problems of
consistency in decision making. These are, of course, difﬁcult problems as
those of you who follow judicial decisions know.
A third matter I would mention is simply that parole statistics are
very important. The essence of public and professional understanding of the
way the Parole Board works and of its efficiency lies to some extent in the
promulgation of proper statistics. Perhaps the fault lies in my inefficient
research but, and I say this with respect to Mr Morony, knowing that he
does involve himself with the statistics of the Board, it might perhaps be
possible to promulgate the statistics more fully.
I turn at this point to the matter of the case of Portolesi which is
mentioned in Mr Morony’s paper and which has also been mentioned at
great length earlier on. I was counsel for Portolesi on Appeal and so I
would be a member of the brigade which His Honour referred to as the
“Save Portolesi Brigade”. I would not be a member of the committee he is
going to establish which could perhaps be called the “Back to Blackstone”
movement. The essential problem about Portolesi is juriSprudential. Lawyers
pretend all the time that the decisions they make are logical decisions
derived from the words on the paper, in the statute, or in the case. Of
course, they are nothing of the sort. I say this with the greatest reSpect to
the members of the judiciary present. It is quite clear that Judges in many
cases make decisions on the basis of value judgments and use legal materials
before them for the purpose of bolstering up their Opinion. I think that the
history of Portolesi’s case is a classic example of that. The Minister said in
his Speech: “The Act does not with sufficient decision convey its intent”. I
think that is an accurate summation of the uncertainty of the Parole of
Prisoners Act, It is indeed more than somewhat vague. Of course the
lawyers haggle about the meanings, haggle about true meaning, whereas in
fact (as we have seen from the division of Opinion quite early here this
evening) it is a matter of imposing a value judgment on the legal materials.
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Now, of course, in accordance with being a lawyer I would say that the
true meaning is as put forward by their Honours in the Court of Criminal
Appeal originally, and I would argue to this effect dogmatically and
theologically as other lawyers would, but I would also recognize as other
lawyers do, that in reality we are talking not about logic but about value
judgments and empirical evidence. -
It seems to me that the essential problem here is not a legal one, and
that we will not achieve an answer to the problem by elucidating the
meaning of various words. The real answer (and again 1 voice my deepest
respect) is the fundamental ignorance of Judges and magistrates about the
efficiency of punishment and the relative efficacy of penal measures in
generalul say that with respect (indeed with humility) because, as Judge
Goran pointed out, the function of a Judge who daily “concerns himself with
criminals gives him an understanding of human‘ behaviour and insight into
criminals’ behaviour which is in many cases deep and valid. Butithe point
about theorizing which deve10ps from individual cases" is that you get the
problem exempliﬁed by the conflict between Mr Purnell and His Honour
Judge Goran. The trouble is that each of them is very widely experienced
in the criminal law, very widely experienced 'with criminals and each is
saying sincerely and conscientiously on the basis of experience, Black and
White respectively. That is what happens if you base a penal policy merely
on that kind ofjudgment.
It seems to me that it would be entirely desirable-if the judiciary
acquainted itself with penological research. It has had sufficient injunctions
to do so over the years and certain of the Judges have taken this injunction
to heart and are familiar with the materials. I refer particularly to Journals
such as Research in Crime and Delinquency, Crime and Delinquency, The
British Journal of Criminology, The Australian & New Zealand Journal of
Criminology. The Canadian Journal of Corrections, and a couple of others
which are tied together in Abstracts of Penology for the benefit of those
who do not wish to search in other volumnes. There is contained in these
journals a wealth of material which is comparative and statistical. There
have been over the last l0 or 15 years intense efforts made in various parts
of the world, America, England, Canada and in Australia too, to evaluate
the effect of penal measures. It seems to me that these things should be
looked at, that they should be part of the working knowledge of every
Judge and magistrate and (I say it quite bluntly) in my view a Judge or
magistrate who performs his function of sentencing without a working
knowledge of that material is not doing his job in a proper professional
manner. If he is not aware, for example, of one of the most important
articles on parole, an article called “Parole for the Ex-prisoner" in a book
called Parole edited by D. J. West (Duckworth, London, I972, with a
foreword by Lord Hunt, Chairman of the English Parole Board) then, he is,
with respect, not up to date. There are any number of other kinds of
similar materials which one could mention. I refer to an article in Crime
and Delinquency, 197], by Robison of California; “The Effectiveness of
Correctional Programmes." Robison talks about comparitive studies, of
whether we should, in dealing with our criminal offenders, firstly, lock
L
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them -up or put them on probation; secondly, keep them locked up for a
shorter time or keep them locked up for a longer time; thirdly, leave them
alone inside or do something for them inside; or fourthly, watch them more
closely or leave them alone (and that in particular refers to the studies
which have been done in America of intense supervision and of not so
intense supervision). The conclusion he comes to is reflected in a number of
other studies. The single answer, he says, to each of these five questions
posed, “Will the clients act differently if we lock them up, or keep them
locked up longer, or do something with them inside, or watch them more
closely afterwards, or cut them loose officially” is “probably not”. The sad
truth is that most of the evidence points to the equivalent inefficiency of
all penal measures in' changing behaviour, although it may be that in the
course of time ,we will stumble on some penal measures that are more
effective than others. .
The evidence about parole is, sadly, that generally it does not matter
whether you supervise intensely or not. One exception is the case of
mentally ill persons, as pointed out by Mrs McCabe of the Penal Research
Unit at Oxford. ,But in general, it appears that the functions of the parole
ofﬁcers are to some extent redundant. That, 'of course, is a , very
contentious matter. Politically, perhaps, it is impossible to put that
conclusion into effect or to do anything about it. It may be that we have
to accept the fact that the criminal justice system is to a very large extent
a fraud, in that we need parole officers to convice the public that they are
not going to be attacked. This is reﬂected in the difference between the
maximum sentence and the non-parole period. it may very well be that the
banner headline “10 YEARS FOR RAPIST” is the deterrent while the little
piece at the bottom, “non-parole period 2% years”, is the reality. It may
well be that the criminal justice system is to some extent a fraud and for
political reasons we can not afford to attempt to change that. But we
ought to be aware,~ nonetheless, of the real facts, the actual evidence. It is
not going to do us much good to hark back to Blackstone.
 
 . r”
y.,_
i
.3:
54 Commentary“ ( .
COMMENTARY
.‘l‘r
Mr 'R. J. B. St John, QC: ‘
 
My comments on this paper will be very short. I‘ am afraid Mr
Morony underestimated my ignorance of the function of the Parole Board
To my mind he' leaves a lot of questions that I had in my mind
unanswered and I hope that later he may elaborate
What I would like to know about the functions of the Parole Board
basically is what sort of material it has before it. One can glean from this :
paper that there are reports from Parole Ofﬁcers but I would be interested
to know what other sort of material is presented, particularly whether they 4
have those stereotyped police reports saying'the prisoner is an associate of‘ '
the criminal class and is addicted to alcohol with no evidence or convictions}
to support it except the instant conviction and the pre-sentence report. ,
..l
I would also like to know if any notice is taken of the views of those a
prison ofﬁcers, some of whom I have seen in the witness box and who
have not impressed.’
That the Parole Board is doing a tremendous job and has great
sincerity and devotion to its duty 1 have absolutely no doubt, but I would
like to hear what is uppermost in the Parole Boards mind in considering
these difﬁcult questions. is it that the prisoner has knuckled under and is
behaving like a good chap and taking his orders? Is it that they feel he is
equipped mentally and sociOIOgically to go back into society? What sort of
criteria Operate on the Parole Board’s mind when they reach these decisions
that he should or should not be paroled? I am afraid that all I have learnt
frOm this paper is that there is some division of Opinion on the Parole
Board as to what is the most important of a number of matters which could
be taken into consideration.
There are two matters I want to deal with speciﬁcally. One is this
question of whether it is a right to have parole considered or whether it is
a right .to parole. Mr Morony asserts that it is not a right to parole, simply
a right to be considered. That appears to me to be a fairly legalistic
approach which is not deserved to be taken by a non-legal Parole Board
man. It would seem to me that the preper approach to this is that there is
a right to parole if it is deserved, and more than that, if it is the intention
of the Parole Board to refuse parole at a particular stage, to notify the
prisoner of that and to give him the opportunity to make representations
himself or be represented. Many peeple are incapable of fighting their Own
cause. It does appear to me that there must necessarily be material before
the Parole Board which could be in dispute, namely the facts upon which
opinions are formed in relation to the prisoner’s conduct, and, if they were
in dispute, I would suggest that the prOper measure is for them to be
tested and tested by representation by a lawyer with some ability to
cross-examine.
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In dealing with the right to legal representation, Mr Morony suggested
that perhaps the only beneﬁt to ﬂ0w from that would be a reasoned
statement why parole should be given. I think members of the judiciary
would know here that .reasoned statements by counsel are usually a burden
rather than a beneﬁt, and that the best he could obtain (or the Parole
Board could obtain) would be the testing of any evidence which was
presented adverse to the interests of the prisoner obtaining parole. I would
suggest that SOme procedure~should beeadopted likewise in the case of a
proposed revocation where it was not mandatory to revoke the parole.
DISCUSSION
Mr J. A. MorOny
First of all, may I say, sir, that the Parole Board does not have any
Police Reports about addiction to alcohol. 1 cannot remember whenl last
saw one and more importantly the basic principles of the Board’s decision
are fourfold: I
that the prisoner needs help on release;
that the Probation and Parole Service can provide that help in greater
or less degree;
that the prisoner is likely to co-Operate with his supervisorzand
that the community’s interest may be served by release under
supervision now rather than by release later without supervision.
Chairman
May | add to that, Mr Morony, that the ﬁgures last year might be
interesting. There were 1,327 paroles granted and 377 refused, and of those
refused a great many of them did not want it anyway; they asked not to
be given parole, and the number of revocations for the whole year was 22l.
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SUPERVISING THE PAROLEE _ , ..
Mr W. J. Keefe, Directorrjz"
Probation and Parole Service of New South Wales
After having had supervisory responsibility of some kind or another.
for most of my working life, l considered it necessary to ascertain exactly"
what is meant by the term “supervise”, particularly in relation to parolees..
Like so many terms in everday use we take them for granted until-”a"
situation arises where it is considered to be necessary to be precise. ’-l
In my particular case, I had been asked to write a paper. In
particular, I was to write about supervising parolees but I quickly:
ascertained that the relevant Act was of little help to me. I learned that the. 'Oxford Dictionary defined “supervise” as “Direct or watch with authority .
the work or proeeedings or progress of”. This helped me a little but did.not really satisfy me when applied to supervising parolees. -
In these circumstances, I decided that everybody would know what-
supervise meant and that in the light of my experience in supervising
probationers and parolees and of supervising those who supervise
probationers and parolees, I should write about supervision as practised by
Probation and Parole Officers generally, and in New South Wales in,
particular. However, this did not entirely satisfy me as i find that there is-
great divergence of Opinion regarding the nature of supervision among
Probation and Parole Officers. ,
It would seem that very few disagree with the Oxford Dictionary
definition of “Direct or watch with authority” because that is clearly
implied in the terms of the Parole Order. However, there is great divergence
in the application of supervision and the matter is often further confused
by orders requiring parolees to submit to guidance and counselling and/Or
obeying reasonable directions. Nevertheless, it appears that generally
Speaking Probation and Parole Officers are able to satisfy the legal
requirements of supervision and 'in appropriate cases offer guidance and
counselling and where appropriate give reasonable directions without too
much misunderstanding. To be sure that l was on the right track l checked
with my Oxford Dictionary and learned that guidance meant “to go before,
lead, direct” and counsel meant “to consult, deliberate”. These terms
seemed to fit the role of the Probation and Parole Officer. I found the
term “reasonable” a little more difficult as the following deﬁnition emerged
“Endowed with reason, reasoning, sound of judgment, sensible, moderate,
not expecting too much, ready to listen to reason, agreeable to reason, not
absurd, within the limits of reason, not greatly less or more than might be
expected, inexpensive, not extortionate, tolerable, fair”. Not wishing to get
further bogged down on words like “fair”, “judgment”, “absurd” and“sensible" l muSt assume that we all understand the term “reasonable”.
Certainly the Courts and Parole Boards do, as they seem to be able todecide whether the directions given by Probation and Parole Officers are
reasonable or not. Supervision in a good parole system must go far beyond
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the concept of “oversight with authority”. it is expected that‘theisupervisor
will use his position to help parolees solvetheirproblems, to modify their
attitudes anddevelop their potential to live satisfying-lives and conform to
acceptable standards set by a society which, because'of his criminal act;
often rejects him completely. It is, above all, expected that the supervisor
will ensure that the risk of further crime is minimized and that prompt
action will,be taken if the terms of the Parole Order are not strictly
complied with. ,
These are heavy responsibilities, and, to a large extent, success or
failure depends on whether the supervisor can give proper attention to each
parolee under his control and to an even greater extent on whether he can
get the willing co-operation of the parolee who is often'released from the
environment of prison, where despite the bestintentions of the correctional
authorities, the~=negative forces of prisoner association, prisoner values and
the traditional resentment of the authority of the custodial~staff often
prevail. - » , .
Professor Elmer Johnson of the University of Illinois in his book
Crime, Correction and Society describes three sets of independent factors in
supervision involving relations between:
(1) . the dyad of the officer and his client;
(2) the Probation or Parole agency; and
(3) a number of third parties.
Each is deseribed as having important effects: on the client’s
experiences and the inter-relationships between the three sets inﬂate the
complexity of the supervisory task. Close supervision is a complex,
constantly changing proeess in which the officer must seek to maintain a
fragile balance in the relationship of these separate but inter-dependent
factors.
The goals of community protection and offender rehabilitation are
often in conﬂict with each other, with the supervisor having always a
primary reSponsibility to the community and the upholding of the law. In
the matter of values and attitudes considered desirable in persons having a
respect for the law and acceptance of the moral values of souiety, the
supervisor frequently finds himself depending upon these values in his
contact with clients whose upbringing and life experiences have not
followed the normal course which leads to the inculcation of moral values
and socially accepted attitudes.
In the parole area perhaps to a greater extent than probation,
selection for parole is based on more limiting factors. Increasingly parole is
becoming an area where calculated risks must be taken with prisoners who
do not reveal genuine desire for rehabilitation but who are considered to
have experienced sufficient of the deterrent aSpects of imprisonment to be
released on the assumption that they will not wish to return to gaol for
lengthy uneXpired periods of their sentence and who, hopefully, under
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parole supervision, guidance and counselling can be swayed towards a more
satisfying mode of living and consequently avoidance of further crime. This,
it seems, is what is happening in New South Wales as a result of decisions
by the Court of Criminal Appeal. So far this has resulted in a substantial
increase in the numbers of prisoners released to parole, in those persons
being released earlier than hitherto with resultant longer periods under
supervision. This of course poses a great challenge to the Probation and
Parole Service, not only in increased caseloads but with a need for a more .
intensive approach often to more resistant clients than was the case when
the granting of parole was much more restricted with more emphasis on the
prospects of the prisoner succeeding. '
These trends in New South Wales are consistent with forecasts by
Donald Newman who postulates that imprisonment for many offenders will
be seen as a relatively brief “cooling off” or diagnostic period. However, it
is unlikely that any form of community based treatment of offenders could
succeed without the alternative presently met by punishment involved in the
loss of freedom.
The role of the supervisor in parole is becoming more complex as a
consequence of changing philosophies affecting the parole system and
Probation and Parole Officers themselves have not and are not likely at this
stage; to become settled in their‘own ideologies. .
Professor? Elmer Johnson in his previously quoted book, ‘Crime,
Correction and Society, has aptly described three ideologies usually present
among Probation and Parole Officers in any large agency.
1. The Familistic ideology, in which the supervisor and the client
are described as constituting a “family” encompassing all
activities and entailing reciproeal obligations in pursuit of the
activities. The role of the supervisor is seen as a father ﬁgure
with the client as an errant son or daughter. 
This ideology is regarded as defective as it assumesthat there is
a long term intimacy which cannot be achieved in the usual
parole relationship.
2 . The Paternalistic ideology, which assumes that the life of
subordinates should be regulated by the superior and thus they
are protected against their inadequacies.
The policing strategy is followed by this ideology with formal
rules becoming an instrument of control. The offender is
encouraged to be dependent or manipulative in relationships with
the officer. it is my Opinion that this ideology is likely to
produce compliance rather than personal development.
Johnson’s Contractual ideology assumes that the supervisor and
the offender have like, not common, interests in that each wants
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the co-operation of the'other for his own goals. The relationship
is impersonal in that each partly weighs his or her.actions
according to self interest within the activities specified in the
“contract”. Because the contract is based on impersonal
relationships, one officer can replace another in the interactive
system. The contract can be terminated at a speciﬁc time and is
limited to a specific area of responsibility. ' ‘
This ideology recognizes that the offender has personal goals and
a right to privacy in sectors outside the Sphere of responsibility
of the supervisor. It is consistent with the nature of social
relationships in an urbanized society. The supervisor seeks
rapport with the offender. without complete emotional
identification. The relationship is impersonal in that the norms
are not changed drastically for immediate convenience or because
of factors in the situation or qualities of the offender that do
not bear directly on the conditions of release. In keeping with
therapeutic principles the offender is permitted a degree of
choice increasing with demonstrated capacity for responsible
decision making.
In New South Wales parole has undergone many changes in emphasis.
In 1951 two Parole Officers were appointed and up until 1966, by which
time other officers had been appointed, supervision as such was not a major
role of the Parole Officers. All appointees were qualified social workers and
the Service Operated more or less as a Social Work Agency, offering
material assistance, casework, counselling and guidance to both short’and
long term ex-prisoners who co—operated with the officers on a voluntary or
informal basis. Some ex-prisoners, often life-sentence prisoners, released on
licence were under formal supervision. There was a heavy accent on
community involvement and this period saw the formation and extension of
bodies of interested citizens, known as Civil Rehabilitation Committees.
These Committees had as their objectives:
1. To provide released prisoners the opportunity of personal
rehabilitation and to ensure that any released prisoner prepared
to live a socially acceptable life will have the chance of
achieving this idea].
2. To co-operate with and extend the field work of the Parole
Officers in the supervision of prisoners released on parole or
licence.
3. To work for better community understanding in the problems
associated with the rehabilitation of prisoners.
4. To assist the dependants of prisoners through material help and
advice.
91949—5
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The Civil Rehabilitation Committees have continued to make a major
contribution in the pursuit of these objectives.
The enactment of the Parole of Prisoners Act in 1966 brought major
policy considerations for the Parole Service which was then charged with
the responsibility of investigating the prOSpects of success on parole of all
prisoners coming within the scope of the Parole of Prisoners Act, as well as
supervising those prisoners granted parole. The new Act even required a
.Parole Officer, under certain conditions, to arrest a parolee. These new
obligations stretched the resources and dedication of the officers to the
utmost. ‘
In 1973, the Adult Probation Service and the Parole Service became
integrated into what is now known as the Probation and Parole Service.
However, by 'that time the changing policies in relation to release of
prisoners to parole and the increasing use of probation by the Courts had
placed such a severe strain on the joint Service that abnormal staff wastage
had taken place, and whilst every endeavour was being made to make the
best use of available resources the Service was incapable of meeting its
responsibilities at the standard expected and considered desirable. In
particular, concern was felt at the inability of the Service to maintain
prOper levels of supervision over many offenders who must always be
regarded as potential threats to society.
Early in I974 approval was obtained to recruit sufficient staff to
achieve a desirable level of service to the Courts and the Parole Board with
particular reference to improving levels of supervision of both probationers
and parolees. At' the present time additional staff are being recruited and
trained.
It has long been the view of Probation and Parole Officers that their
work should begin shortly after prisoners are received in prison, not just
prior to release, as was previously the case due to inadequate staffing.
Probation and Parole Officers have now been located on a full-time basis at
all major institutions. These officers will Spend the major portion of their
time working within the institution in regular contact with prisoners and
endeavouring to assist prisoners to formulate realistic plans for their future.
It is considered that these officers who willdeal with prisoners usually on a
one to one basis with interviews taking place in private, will give prisoners
the opportunity for regular discussions with trained persons who are
interested in helping them clarify their thoughts about the future. it is
Cchcted that much will be achieved towards countering the negative effects
and inﬂuences of contact with other prisoners and the depressing aSpects of
gaol life, gaol values and criminal attitudes towards socially acceptable
standards of behaviour.
It is the experience of all Probation and Parole Officers that most
offenders if isolated from the inﬂuence of groups of criminals can be
interested in their own future in a positive manner and the time to start on
this task is before the negative inﬂuences get to work, not at a point just
prior to release.
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After release, the Probation and Parole Officer has the responsibility
for surveillance, control and, where necessary, prompt action to deal with
breaches. Going with these reSponsibilities, are the need for casework,
counselling job placement and involvement of community resources. The
officer must be sincere in his interest in his charge and understanding of his
problems. The relationship must be based on acceptance of the parolee as a
person and mutual reSpect between officer and client. There must be at. all
times a clear understanding that criminal conduct is unacceptable and that
the officer, no matter how much he becomes involved in understanding and
assisting his client, will carry out his statutory obligations if and when the
need arises.
Parolees find that on release from prison where their activities and
conduct are regulated by the prison system, they must exercise
self-diSCipline and this often requires considerable encouragement and some
degree of tolerance by the supervisor. The supervisor on the other hand
must recognize the prisoner’s 'integrity and his right to make his own
decisions, likewise the supervisor should not, unless invited to do so, intrude
into any area of the client’s affairs which do not relate to the conditions of
his liberty. It is most important that at all times both a parolee and officer
have a clear understanding of the terms and limits of the “contract”.
Levels of supervision must vary according to the needs of the
situation. In some cases surveillance must be close and firm and prompt
action must result from any divergence from the terms of the Parole Order,
whereas in others contact can often by relaxed so that the parolee can
function as independently as is reasonable. However, in all cases, supervision
implies that the supervisor must know what is going on, that whenever
possible, corroboration of the conduct of parolees will be possible. This is
often difﬁcult to achieve without prejudicing the parolee in the eyes of
others. However, in many cases it is possible to arrange regular contact with
employers and of members of the family of the parolee. In every case there
is an attempt to arrange contact with a reliable person who is in close
contact with the parolee and who has his interests at heart.
There is a need to have the parolee identify with the Service as it is
not always possible for the officer working in an institution, particularly
country institutions, to continue the relationship when the parolee is
released — similarly, staff changes often necessitate the assignment of
supervision.
In some cases, it is necessary to arrange for supervision to be carried
out by reliable citizens, particularly in country areas. These persons are
known as" parole advisers and must have ready access to the professional
staff for support and advice.
Adequate records must be kept in each case and information
concerning parolees must be kept as confidential as possible — access to
such records should be restricted and the supervisor must be able to
discriminate what should and should not be revealed.
  
62 Supervising the Parolee
There is a need to record and evaluate parole practices to assist in
formulating future policies. Clearly. there is a great need for liaison between
the Parole Board and the Service. There is a need for greater understanding
by the community of all correctional practices, particularly probation and
parole. However, it would, in my opinion, be a mistake to inhibit the
progress of sound and proven correctional practices because of over concern
about public Opinion. if the practice succeeds, the community will
eventually accept it in general terms. There will, of course, always be a
reaction to sensational failures.
The importance of the non-custodial areas of the correctional services
need greater official recognition. Probation and Parole have for too long
been regarded as an appendage to the traditional institutiombased philosophies.
These areas.now have the responsibility for 75 per cent of offenders under
some form of control, they are effective, economical and positive. It will be
important that they are adequately staffed, properly trained and equipped
for the important task ahead.
Probation and Parole Officers. deal with a greatly damaged group of
offenders in the community where they must use their judgment skills and
make decisions and accept reSponsibilities that can be far reaching for the
offender or the community. It is necessary to view release to probation and
parole as a positive step in the prevention of crime rather than
over-sentimentality or undue leniency. On the other hand, Probation and
Parole Officers must see themselves as part of the overall forces concerned
with the administration of justice. Success will gain public tolerance in due
course although it is clear that always there must be the alternative of
imprisonment.
Probation and parole in New South Wales has been in Operation a
mere 23 years and what has been achieved gives cause for a feeling of
satisfaction but certainly not for complacency. The system needs to be
constantly evaluated, new procedures tested and standards of recruitment
and training of Probation and Parole Officers constantly up—dated.
Community understanding and participation should be reviewed and
promoted. Methods of selection for parole need to be constantly reviewed.
Present selection methods still tend to follow the early pattern where
it was felt neceSSary to look for motivation on the part of the offender and
those positive aspects of his background which would inspire some hope
that he would reform or that he could be reformed. It seems necessary on
the other hand to consider that in our system every prisoner must come
out at some time, whether he encourages conﬁdence or not and that there
is a point of time at which it is most apprOpriate to release him. HOpefully,
the placement of officers in institutions will greatly assist in making
decisions in regard to this group of prisoners.
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The future of Probation and Parole in New South Wales will depend
very much on the availability of Probation and Parole Officers with the
dedication and training to enable them to undertake their difficult duties.
Correctional practices are becoming increasingly sophisticated and it is
hoped that our tertiary institutions will recognize the need to provide
facilities for training and research in this area. Clearly the time has arrived
for setting up a degree or diploma course to produce a pool of trained
young persons to undertake tasks at all levels to combat the major social
problem of crime prevention and treatment of offenders. Too‘ long have
correctional workers been dependent on academics and others with training
in other areas but without specific knowledge or responsibility in
correctional practices.
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Mr W. J. Keefe
It was of considerable interest to me to hear of all the decisions that
have been made around our rather small Parole Act. When 1 was asked to
do this paper on “Supervising the Parolee” I had great difficulty in
determining what was meant by supervision because nobody had ever told
me. I thought I knew. I have come to the conclusion that I do know, and
that almost everybody else does, but I am certainly glad it has notbeen
tested in any of our courts. 1 think Mr Morony made a'very valid point and
it is certainly very true of the work of the Probation and Parole Officers. lt
is an individual treatment of individuals who come to them with a great
variety of offences, a great variety of personalities and perhaps a great
variety of problems, and it is preferable that there is not too much laid
down and that we as Probation and Parole Officers are able to be flexible
in dealing with people.
I am indebted to Judge Goran for drawing a distinction between
reformation and rehabilitation. It is something that we have been aware of
in the service, too many people think they are: the same thing. Many
prisoners after long periods in gaol do not need to be reformed but they
certainly need to be rehabilitated. I think it is part of the essence of the
work of Probation and Parole Officers to get these people back into the
community; to teach them to live in society again after long periods of
incarceration. The officers of our service have had to deal with people,
particuarly life sentence prisoners, who have forgotten a, lot of things that
we take for granted, e.g. how to tie your tie. But that is what our work is
about. Supervision is certainly a great part of it but there is this
Opportunity to have this individual relationship with the offender.
On the question of supervision I am indebted again to Professor Elmer
Johnston. He puts forth three ideologies, as referred to in my paper. The
offender is permitted a degree of choice in this ideology. I think this is the
form of supervision that is used most. The Probation and Parole Officer has
an interest in the rehabilitation of his charge; he points out the alternatives
to him, the advantages and disadvantages, and the man makes a choice.
Mr Justice McClemens’ paper drew attention to the importance of
conditional liberty, and I think a point has been reached when it must be
recognized. This has been emphasized by Mr Purnell when he quoted the
Minister and he gave the figures of one third in custody and two thirds
under supervision in the community. We have passed beyond the stage
where conditional liberty was an appendage to our prison system. It is now
a very important part of the system and as such it must be properly
staffed, there must be prepcr training programmes and it must have that
recognition that it can do the job to the degree of importance that it has
achieved by the figures quoted by Mr Purnell and by His Honour Mr
Justice McCleniens. '
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i do want to touch on the role of volunteers in supervision. We have
in this State an organization of long standing called “The Civil
Rehabilitation Committee”. We have other people concerned with the
discharged prisoners. The Judge Rainbow Fund runs a very excellent hostel
and most of the church organizations and many other voluntary bodies have
an interest in the prisoner and the discharged prisoner. I see the role of the
volunteers as complimentary rather than as substitution for a stipendiary
service. I do not see the volunteer replacing the stipendiary officer and l
would not like to see it adepted as a means of economy. However, there
are many important jobs which can be done by volunteers and which
should _be done; for instance prison visiting, offering of material assistance
and above all acceptance and helping the social integration of ex-prisoners.
[n remote places it is not practical to have stipendiary officers and a system
of Parole Advisers has been in existence for a long time. lt needs to be
updated. We do need people who will take an interest in prisoners living in
isolated places in small areas. But again they need the support of a
stipendiary officer who will take over the role of the actual supervision.
I am concerned as a supervisor that many people are discharged from
prison who perhaps should come out through some of our other
inStitutions, in particular work-release. We in the Probation and Parole
Service are required to undertake supervision of many long—term prisoners
who are not prepared to function independently in the community. They
have no families. In many cases it is difficult to get them jobs and it is
'even more difficult to keep them away from their former associates. I
would like to see much greater use made of the work-release system. I
would like to see a greater liaison between the Department and the Parole
Board on this. l‘am quite sure the Parole Board would be only too happy
to see some of the people that they have to consider going into
work-release for a testing period prior to final discharge. Another aSpect of
this, which is of considerable advantage, is that if they do not succeed in
work-release they can be returned to the maximum security or some other
institution whereas if they are out on parole unless there is a very serious
breach it is not so easy to do so.
I do suggest to the Department and to the Board that there is a need,
and that the time has arrived for much greater use of work-release. I do
not favour the idea of more serious offenders being lumped together in a
Special work-release centre. I think that if they went into the normal
centres their Opportunities to associate with other hardened criminals would
be minimized. The people in the work-release centres are usually interested
in their own future and I think some of this would rub off on the more
difficult types who should come out of gaol through this particular avenue.
Supervision must be a meaningful experience for the probationer or
parolee. It must not be a cursory thing, a mere reporting and getting your
name ticked off. If it is not prOperly carried out it is time wasted.
The confidence in all forms of conditional liberty depends on
assurance that supervision is being properly carried out. I am unfamiliar
with Mr Wood’s reference about being redundant, but I do accept his word
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for it: that if we have any use it is that if people are going to be let out
of gaol on parole they should be -SUpervised because the public will accept.
that. Personally I think there is greater value than that. Perhaps 80 per cent
of parolees would succeed without us; we do a good deal for 10 per cent,
and perhaps 10 per cent we push over the edge, but even 10 per cent is
something.
Mr Morony in his paper takes the view that the Parole Board would
not necessarily concern itself with the offence and seemingly the court
having dealt with the offender is no longer interested in the offence. But
certainly this is not the case for the Probation and Parole Officer. He must
be aware of the offence. He must have adequate information about what
the offence was, if for no other reason than because if the parolee is going
to break down it is most likely to be for a similar offence.
Again Mr Morony expresses concern about the man that has “shotthrough” and I agree entirely with him that this does happen quitefrequently. But I think there is another side of the coin which has not
been mentioned and should be mentioned. A supervisor who is right on the
job has two red lights that glow brightly. One is when the parolee is not’working and the other one is when he has “shot through”. The only 'weapon we have is to revoke. In many cases when a Probation and Parole
Officer seeks revocation on someone who has absconded he has pretty good
and reliable information that something serious is about to happen.Unfortunately, we cannot deal with peOple for what we think they will do.
but in many cases it is important that we get this information to the Parole
Board, that we do get a revocation and that we get a warrant. In many
cases the offender can be arrested before something happens. There are anumber of very serious crimes and some of them committed quite recently
by parolees where they had “shot through” and revocation had been sought
and had been granted, but unfortunately they were not located in time.There are some very dire consequences particularly for victims. It is a very
big danger sign when someone disengages himself from supervision andsomething that we have to examine very closely.
Finally, earlier this year certain measures were put in train to ensurethere would be enough staff to give proper supervision. It is important thatWe do have staff, the right staff. It is important that we have maturepeOple, peOple who will be accepted by the parolee, people who will be. able to establish a rapport or relationship with him which is based onmutual understanding and trust, but always in the knowledge that theProbation and Parole Officer is supervising him because, as it was said byMr Purnell, he is still serving his sentence in the community.
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COMMENTARY
Mr F. D. Hayes
. Assistant Director (Community Services)
New South Wales Department of Youth, Ethnic & Community Affairs
Mr Keefe very ably develops the concept'of supervision along the lines
which emphasize the practical positive aSpects of the parolee-supervisor
relationship. In so doing Mr Keefe has referred to the very heaVy
re5ponsibility which rests on the Parole Officer and the difficulties faced by
that officer in giving what is described as “prOper attention” to each
parolee; also in gaining the co-operation of his client who more than often
is wary of the parole officer and, if a recidivist, is usually distrustful or
cynical of any officer in the criminal justice system. These points cannot be
overlooked nor can Mr Keefe’s remarks be reduced in their credibility when
he refers to the impact of the prison environment on the individual
prisoner. Mr Chairman, with great resPect, I say that that area should have
been the subject of a separate paper, for if conditional liberty as
represented by parole is to succeed the importance of the prison setting
cannot be overlooked. Nor can the importance of the steps that should be
taken to reduce pernicious institutional inﬂuences be over—emphasized and it
is in this area that the successful development of parole work must
commence.
Mr Keefe has pointed out that the role of the Parole Officer is
becoming more complex, and in turn this makes parole work all the more
difficult.
Mr Keefe has pointed to a number of statements by Professor
Johnson. l will add a couple of personal observations because we have to
look at the value basis from which we move so that a distinct role can be
adopted which will meet the objectives normally set by a parole system; a
system which has got to be acceptable to community interests. For
example, 'are Parole Officers law enforcement officers? If so, their
supervision should be directed along lines which express the meaning of the
law enforcement term and little else. Are they social workers? (Perhaps of
the variety who see reconcilable difﬁculties between the requirements of
authority embodied in the conditions of parole and their own interpretation
of the basic values of social work practice.) Social work has been claimed
by some practitioners of that profession as carried out in a relationship of
trust and in recognition of the client’s autonomy. Possession by a social
worker of legally enforceable power drastically changes the nature of his
work because he is seen by others, his department, his colleagues, his clients,
as a person who must ad0pt an authoritarian role or custodial role and he
is therefore used in this way rather than as a social worker. As a social
worker, I cannot hold to that view, but some of my colleagues do and they
trenchantly claim that the ideology of social work cannot be adopted as the
basic ideology of parole practice. Unhappily, some of our own social work
colleagues do try to keep a foot in each camp and they end up with
distressing results.
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Finally there are the desk bound counsellors who develop their own
guidelines of expediency and self interest with all reSponsibility placed on
the parolee to report and little responsibility placed on the provision of a
service. “Do not worry about the home visit, he must come to see me — if
he doesn’t. lets revoke him.” You know the type — the embattled warrior,
not only of the parole office but evident in many other systems dealing
with human relationships. The character who develops a line of rugged,
though self righteous banter, which he or she comes really to believe in and
passes it on to some unsu3pecting trainee to incorporate in what is referred
to as “professional practice”.
There is trouble in identifying a parole role which in terms of basic
values consistently is maintained. What then are those principles which
should be at the basis of parole work and which should be incorporated in
parole supervision? I feel that those threeextremes mentioned above
become, to me, caricatures of sound positive parole work. It is from those
extremes that reference points can be drawn which will bring together the
principal elements which are crucial to parole supervision:
firstly, the setting of limits to what the parole officer can do in his
supervisory relationship with the parolee so that both the parolee and
the parole officer clearly recognize the reSponsibilities that are faced
by both. I think that that is the fundamental point. Limits are set to
what can be done and both people in this relationship realize where
they stand and there is no “wishy-washy” wishful thinking about the
whole deal. The limits are there and the limits can be interpreted;
secondly, the recognition by Parole Officers of the individual potential
of each of the parolees under his supervision so that he can help to
deve10p the personal strengths for those for whom he is responsible
and so help the parolee reach a level of greater personal and
acceptable fulfilment in life;
thirdly, the need to maintain trust which again must be related to the
initial establishment of practical and feasible limits within the parole
relationship;
fourthly, the requirements to actually help the parolee as far as
possible with due regard to the fact that the parole officer cannot
foster dependency. But it is essential, particularly in this field, to
show a personal interest which does not intrude into privacy but
becomes a demonstrable token of goodwill and practical achievement
if such is necessary;
fifthly, to show that degree of acceptance of the parolee which
overcomes resentment and antagonism and makes the parolee aware
that irrespective of what may have tranSpired in the past, the Parole
Officer sees him as a person and as an individual replete with all
those qualities which are related to human dignity; and
sixthly, recognize that the interests of the community must at all
N
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times be considered relative to the parolee’s conduct and behaviour,
which brings me back again to the question of limits which must be
clearly established from the outset in "the parole relationship.
Thus, as far as I am concerned parole supervision becomes an art, a
skill attuned to human needs and community requirements. As Mr Morony
said it is an individual thing. But, givenrthese points, how can effective
parole supervisionvbe maintained? Three points which I would like to
emphasize and which I believe bring out the points which were stressed by
Mr Keefe: '
firstly, the involvement of Parole Officers in institutional work;
secondly, the provision of sufficient numbers of trained staff and,
most importantly, Departmental support both materially and in
leadership from top administrative eschelons; and
thirdly, by'the creative and the imaginative use of community
resources.
The Parole Officer cannot work in isolation from a community in
which he seeks to successfully integrate his parolee. Lip service is not
enough to the idea]. But if Parole Officers have the patience and the drive
to mobilize community help their efforts will be more than rewarded in the
interest in corrective activities than can be generated and in the practical
help that can be given to prisoners.
I would like to add, Mr Chairman, just one further matter in relation
to that first point. in my mind the involvement of Parole Officers in
institutional work is the most important role. Possibly it is the most crucial
time of parole intervention, because whatever assistance can be given to that
incoming prisoner will pay off in the long run in interest that can be
shown in him in a genuine personal way — in the problems that he has and
in the difficulties that he must weather. No Parole Officer is going to sit
there and weep together with the prisoner. That is not his job. His job is
to help him in community interests and to help him in a way which will
enable that prisoner to make the most constructive use of his prison
experience. It is vital that Parole Officers continue more and more to invest
their time in institutional work. Look at the problems that are Spawned and
nurtured in the institutional environment. Sufficient has been written on
prison sociology to bear out the effect the institutional or the custodial
experience can have on the prisoner irreSpective of the good quality of the
prison ofﬁcers and the ideal of prison administrators. The problem is there
once you make a community. You structure that community in a way
which will affect the individual prisoner. One point in crisis intervention can
be provided by parole staff motivated sufficiently to do the job in a
professional manner and most importantly to provide that practical help
that the prisoner needs. It is the understanding how the prisoner sees his
imprisonment which again is basic to what is going on in parole. It is no
use whatsoever in writing the most erudite, scholarly, professional report
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unless the parole officer knows how the prisoner feels and how he perceives
the situation of captivity. i think that if Parole Ofﬁcers-continue ;as they- . A
have in the past to give unsparingly of their time in~=this area" they will
continue to provide that excellent service which has characterized the parole
work in New South Wales. ‘ ' "
Finally, Mr Chairman, onithat note might I refer ‘to a statement by;
the late Douglas Gibson who, with his wife, founded the Circle Trustwhich;
has worked toward helping release prisoners in London and elsewhere-in.‘t_he-.
United Kingdom.The aim is to provide assistance which is not a material?
handout but ,the mobilization of the effort of each released prisoner to
work towards" his own rehabilitation. Douglas Gibson’s words,‘as quoted by
Tony Parker in the book The Man Inside, are relevant and salutary in any
custodial setting where work must commence to establish a parole
relationship and plan for the future; to quote: ' ‘
')
“Shut up and listen to what prisoners say. When it comes to trying to V
understand you won’t, but do the best you can.”
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COMMENTARY
“Mr H. K. Halpfn
Resident Probation and Parole Officer — Bathurst
The overall strategy Of parole is deﬁned by statute, reﬁned by case
law and directed by executive ofﬁcers of the Department of CorrectiVe
Services. The tactics are left to the discretion of the individual Probation
and Parole Ofﬁcer, always within the limits of his Sphere of competence.
His role is beset by the same ambivalence reﬂected in the differently shaded
interpretations of the I966 Act, with which we have been much concerned
throughout this seminar; i.e., rehabilitation or punishment, 'or an amalgam
of both. The Parole Ofﬁcer’s main tasks are to prepare reports on prisoners
and parolees for the Parole Board and to supervise his clients. ‘
His Honour, Mr Justice McClemens, has provided us with the numbers
of convicted persons in New South Wales at 30th June, I974. 8,072
persons enjoyed conditional liberty in the community, and 2,738 were in
prison. I do not know the figures for those‘held in custody who have been
granted non-parole periods by the Courts, but it would be a fair estimate to
say that approximately 10,000 persons are cared for by Probation and
Parole Ofﬁcers at the present time. The current establishment of the
Probation and Parole Service is 20] ofﬁcers, but subtracting executive
ofﬁcers, those on secondment, and vacancies, there are 151 ofﬁcers in theﬁeld. This indicates that each field officer has in excess of 66 persons in his
case-load. But this is not a true picture, because at 30th June, 1974, there
were 52 recent direct-entry ofﬁcers who cannot be expected to carry full
case-loads. Consequently the case loads of more experienced ofﬁcers often
eXceed 80 or even 90 probationers, prisoners and parolees.
SOme officers present must have noticed my use of the masculine
gender in speaking of a Probation and Parole Officer. It was mere
expediency. We have 27 women officers in our ranks. They are not at
present free to enter many of our prisons. This is a matter of Service
policy and is, i understand, the subject of current review.
There is no such person as a'Parole Officer. Since the recent
amalgamation of the Parole and Probation Services, all ofﬁcers function in a
dual capacity, as officers of the Court in their probation role, and as
officers subject to the provisions of the I966 Act in their parole function.
Amalgamation has led to a doubling of re3ponsibilities, and to
difficulties in Operating in the very different environments of Courts and
prisons, and to problems in supervising categories of clients with differing
attitudes and expectations. The officer now has to acquire Specialistknowledge of two different roles in which he follows procedures new to
him, and“ has responsibilities to numerous and different authorities, during
the exercise of which he deals with innumerable Government,
semi-Government and private agencies. I do not exaggerate in saying that it
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takes several years before a Probation and Parole Ofﬁcer can move as freely
as he wishes and with maximum effectiveness within the areas of his
Competence.“
I had hoped to describe the daily work of the ﬁeld ofﬁcer as
illustrated by the case histories of two parolees, Peter and Paul. But these
are lengthy cases and [ could best summarize by saying that both these
parolees are at large — Paul illegally, and Peter as a successful member of
society. The Service is grateful that for every 3 Pauls there are 7 Peters.
How does the parole officer view himself? He knows that he is not a
psychiatrist, pSychologist, social worker, minister of religion or
defender-of-the-state; above all, he is not a judge. Undoubtedly his work
impinges on areas which are the province of other professions, but should
he attempt to move outside his prOper field, he becomes ineffective in his
own work, and inadequate elsewhere. He takes his work seriously, but
regards himself with a certain humility, detachment and possibly wry
amusement. He is a man in a position to help other men whose nature he
shares, and whose burdens he attempts to lighten. in no sense is he a
“good” man come to interview and judge a “bad” man. He knows as the
prisoners know, that there is scarcely a free man outside prison walls — -l
deliberately exclude women — who has not at sometime in his life
committed an act which could have landed him in gaol.
Prisoners are as familiar with the events of Watergate — whose
criminal participants almost to a man were sworn to Uphold the law — and
also with the findings of the recent Senate Investigation into the Securities
Industry, as is. the Parole Ofﬁcer himself. And so, when initially
interviewing prisoners the Parole Officer avoids the use of the one word
which in prison terminology brands him as a “mug” and that is “Why?” —
“Why did you go wrong?” “Why did you fail to act as ‘normal’ people
do?”, for the officer knows that, if this or that prisoner ever had known
any “Why?” of his own ways, he should never have been in prison talking
to an incompetent. The parole officer also realizes that, again at least
initially, he is one of “them”, a person in authority, that he has stepped
out of a world to which he is free to return, and he is interviewing a
person dressed in a shapeless green uniform and wearing a number, who
lives in a hostile environment, performs meaningless work, who cannot
release his sexual drive in a heretosexual manner, whose loss of identity is
compounded by his lack of autonomy, and who is forced by proximity as
well as gregarious need to associate with violent and unpredictable men.
How does the prisoner view the Parole Officer? The prisoner most
often regards the parole ofﬁcer as “THE LAST OBSTACLE” between him
and freedom. He does not want parole — he wants out! Naturally he will
rehearse his speech before an expected interview, he will consult with his
friends; he will put on the face he will be expected to Vvear. And why not?
In time, when the prisoner realizes that the parole officer is a man who on
the one hand will never avoid his legal responsibilities nor infringe prison
regulations, but on the other hand is a man of his word who keeps his
promises, an ideal relationship can be established.
L
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ldeally a prisoner should be seen at his reception into prison when an
attempt is made to orientate him within his new environment. Many ﬁrst
offenders are lost, they reject their new “role and status, they are
apprehensive about the present and confused concerning the future — they
experience a sense of powerlessness in regard to their families. The parole
officer can find out what has been left “hanging in the air” after the
prisoner has been Sentenced, and who in the outside world will suffer most
from his imprisonment. lf special needs, fears and phobias are recognized,
his Wing Officer is informed. Reasonable requests and enquiries are followed
up, and the parole officer uses his inﬂuence to set-up a co-Joint Family
Visit as soon as possible. Pre-release plans include the introduction of his
new supervising officer when possible as this is most helpful in maintaining
an attitude of consistency towards the prisoner. Through such measures
parole officers become real, believable and reliable peOple. If .we fail to
establish this acceptance we fail to sell a product to a person who has
experienced difficulty in handling this product in the past.
And what of the parole officer’s relationship with the custodial staff
in our institutions? Recently a prison ofﬁcer told me the story of a parole
ofﬁcer fronting the bar at a local hotel, with a pig under his arm. The
barmaid asked, “Where did you get that?” and the pig replied, “l won it in
a raffle”. At least the story indicates a certain cameraderie between officers
representing two branches of the same Service. The question is one of
communication. It is essential that the parole ofﬁcer establish close
communication, as soon as possible, with the prisoner’s Work Ofﬁcer and
Wing Officer for both have daily and nightly contact with the prisoner in
areas which the parole officer cannot enter. Of course, they are in the front
ranks of “the enemy" so far as the inmate p0pulation is concerned,
nevertheless, in Spite of “prisoner solidarity” many prisoners recognize, at
least secretly, the debt they owe to many just and kindly members of the
prison staff.
Some prison officers tend to be critical of parole work on two
counts. They see prisoners receiving parole who in their Opinion do not
deserve it. And the fulfilment of their prophesy that certain recidivists will
return to gaol tends to conﬁrm their view that, while the parole ofﬁcer
may not be a mere “do-gooder”, at least he should have relied more on
their opinion, and then he would have written a -more objective report to
the Board. in some cases they may well be right. Secondly, they see their
chances of advancement decrease in direct ratio to the decrease in the
number of prisoners within institutions, and attribute this not so much to
the changing pliilOSOpliy-of the times, which is reﬂected in the policies of
the Courts and the Parole Board, but rather as the result of the activities of
Johnny-on-the-spot, the parole officer. They might do better were they to
lobby for an increase in the numbers of policemen! However, these and
other problems that parole officers encounter can all be overcome by the
deliberate cultivation of friendly relationships between the two branches of
Corrective Services.
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Closure
CLOSURE
The HonourableMr Justice L. W. Street, Chief Justice of New South
Wales, closed the proceedings by pr0posingla vote of thanks to the authors
of the papers and to those who have contributed to the proceedings in the
discussion from the ﬂoor. The vote of thanks was carried with applause.
“—
D.West, Government Printer. New South Wales — I975
 
 
 
